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Check Delivered to Impersonator—Rights of 
Drawee Bank 


Where a check is delivered to an impostor as payee and the 
drawer believes that the impostor is the person upon whose 
indorsement it will be paid, the indorsement by such impostor 
in the name which he is using to impersonate another is not a 
forgery. The reason for the rule is that the drawer intended 
the check to be indorsed by the identical person to whom it was 
delivered. Under such circumstances the drawee bank is to be 
protected when it has paid the check upon such indorsement. 
Schweitzer v. Bank of America, N. 'T. & S. A., District Court 
of Appeal, Cal., 109 Pac. Rep. (2d) 441. 

In this case, a woman whose name is KE, Anderson was the 
owner of scrap iron stored in the yard of the plaintiff, who was 
a scrap iron dealer. Plaintiff had general authority from Mrs. 
Anderson to sell the iron and to receive the proceeds. Pursu- 
ant to such instructions plaintiff directed one Myer Glazer to 
remove the iron, sell it and to collect the proceeds of such sales. 
Glazer, thereafter, presented himself with loads of scrap iron at 
the offices of a foundry company, to which he made sales. At 
no time did he disclose that he was acting as the agent of Mrs. 
Anderson, but assumed the role of owner in making such sale 
and at all times represented himself as ““E. Anderson.” 

Relying upon Glazer’s representations that he was the 
owner of the iron, the foundry company drew its several 
checks upon defendant bank payable to “FE. Anderson” and 
delivered them to Glazer. All of the checks were indorsed 
“E. Anderson” by the hand of Glazer without any knowledge 
of Mrs. Anderson. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §588, 
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When Glazer presented the first check to the bank to be 
cashed, for information as to his identity the bank telephoned 
the office of the foundry company and was then assured from 
the description reported by the bank that the payee named in 
the check was the identical person at the time in the office of 
the bank demanding payment, and that the check had been 
regularly issued by the foundry company. Subsequently the 
remainder of the checks were cashed by the bank’s paying the 
money directly to Glazer or by payment through the clearing 
house to the bank at which he had made deposits. Having 
ascertained that her scrap iron had been sold and that Glazer 
had secured the money by the methods above described, EK. 
Anderson assigned her claim against the bank to plaintiff. 

It was held that Glazer’s indorsement was not a forgery, 
since he was the payee intended by the drawer. Glazer did 
not pretend to act on behalf of the real owner or any other 
person, but solely on his own behalf. Consequently, Mrs. 
Anderson was neither the payee nor the owner of the checks 
and never had title which could be assigned to the plaintiff. 
In its opinion, the court wrote: 


Because another person might bear the very name assumed by the 
impostor and might have some contractual relationships with the im- 
postor does not subject to a loss the drawee bank when it has paid the 
check to the person intended as the payee. Merely because a person 
may be designated by his name for ordinary practical purposes, his 
name does not become a more certain or accurate means of identifica- 
tion than his own visible presence with its distinct features. If a buyer 
is deceived as to the true name of the individual with whom he deals, 
but at the same time he intends to purchase from the man who com- 
mits the deception, he there identifies the seller by sight and hearing. 
If he thinks the seller’s name is X and draws a check in his favor in- 
tending to designate him as the person to whom he desires to pay his 
money, and delivers the check to X, the drawee bank, in paying the 
proceeds of the check to X carries out the purpose of the drawer. 
Cohen v. Lincoln Savings Bank of Brooklyn, supra. This is exactly 
what occurred when the foundry company delivered its check to Glazer 
believing him to be E. Anderson. Moreover, there is no evidence that 
the foundry company had any knowledge that “E. Anderson” was the 
name of a woman who owned iron which had been taken from plaintiff’s 
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yard to be sold. Glazer might have assumed the name of Marco Polo 
with the same results to the bank. 

While conceding the virtue of the impostor rule, plaintiff insists 
that its application should be limited solely to controversies between 
the drawer and the drawee of a check. Ubowich v. Northern Trust 
Co., 281 Ill. App. 109. But in that case plaintiff sued both ‘the col- 
lecting and drawee banks for the conversion of a check payable to 
plaintiff. That check had been drawn by the county clerk to the order 
of plaintiff in payment of his distributive share of an estate. In 
some mysterious manner the check found its way into the hands of a 
stranger to the estate, was deposited with the collecting bank and was 
paid by the drawee bank upon a forged endorsement. Judgment was 
entered against the collecting bank only. The comments of the court 
in that case with respect to the impostor doctrine, which are here relied 
upon by plaintiff, are clearly dictum, for at page 119 of the decision, 
281 Ill. App., the court states that “there is absolutely no evidence 
that the county treasurer delivered the check to an impostor with the 
intention that the impostor should receive the proceeds of the check, 
or even that the person who received it indorsed it or banked it.” 

The payee of a check is the individual who is intended by the drawer 
to be the recipient of the money. Even though another person bear 
the same name, if he be not the one intended by the drawer to receive 
the money, he has no right or title to the check and he cannot endorse 
it or transfer the title of it. Cohen v. Lincoln Sav. Bank of Brooklyn, 
supra; Hartford Accident, etc., Co. v. Middletown Nat. Bank, 126 
Conn. 179, 10 A. 2d 604. Any negotiable instrument not payable to 
bearer must be payable to a determinate person or persons. When the 
maker intends a particular person to be the payee, then such person, 
although designated by a fictitious name, and even though the maker 
was induced by the deceit of such person to designate him as payee, 
still such deceiver is the actual payee and has the authority to endorse 
the instrument. Halsey v. Bank of New York & Trust Co., 270 N. Y. 
134, 200 N. E. 671. 

It follows that Mrs. E. Anderson was neither the payee nor the 
owner of the check, and never had a title which could be transferred to 
plaintiff. Glazer’s endorsement was not a forgery, for he was the 
payee intended by the drawer. Ryan v. Bank of Italy, supra; Cohen 
v. Lincoln Savings Bank of Brooklyn, supra. 

It cannot be said that by filing suit either plaintiff or his assignor 
ratified the delivery of the checks to Glazer. That gentleman did not 
pretend to act on behalf of Mrs. Anderson or of any other person, but 
in each instance he dealt with the foundry company solely on his own 
behalf. There was, therefore, nothing for Mrs. Anderson or the plain- 
tiff to ratify, and under such circumstances there can be no ratifica- 
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tion. Watkins'v. Clemmer, supra. While it is true that the court 
made a finding that Glazer was the agent of Anderson, yet in no sense 
does this improve her status with respect to the bank. No finding was 
made that Glazer received the checks as the agent of Anderson and if 
there had been such a finding it would be without support in the 
evidence. 

Contrary to plaintiff’s contention it cannot be said that the imper- 
sonation doctrine applies only as between the drawer and drawee. 
Whatever rights Mrs. Anderson might have acquired in the checks 
must necessarily have been derived from the drawer’s intention to pay 
the money to her. Consequently, if the foundry was bound by its de- 
livery of the checks to Glazer, the impostor who cashed them, there is 
no logical basis upon which Mrs. Anderson, a total stranger to both 
the foundry and the bank, can recover against the latter. The foundry 
company is bound by the transaction between the bank and Glazer, 
because when the bank cashed the check for the impostor it was merely 
carrying out the intention of the foundry that the proceeds were to be 
received by Glazer. Because Mrs. Anderson has the same name as that 
used by Glazer in effecting his sales and collections does not improve 
her situation as against the bank. The check was intended for the 
party who called at the foundry and made his sale. While a name 
may serve to identify an individual, yet if the check was received by 
the identical person to whom the drawer intended to deliver it, and 
was by that person endorsed with the name to which it was made pay- 
able, the bank owed no further obligation with reference to it. Hart- 
ford Accident & Indemnity Co. v. Middletown Nat. Bank, supra, 10 
A. 2d at page 608. 

From the foregoing it is clear that plaintiff is in no position to 
recover in an action for conversion. In such actions the gist of the 
right of recovery is derived from ownership with the right of posses- 
sion, or from actual possession at the time of the alleged conversion. 
McCoy v. Northwestern C. & S. Co., 3 Cal. App. 2d 534, 39 P. 2d 864; 
General Motors A. Corp. v. Dallas, 198 Cal. 365, 245 P. 184. While 
plaintiff proved ownership of the scrap iron in Mrs. Anderson, yet he 
failed to prove ownership or possession or the right of possession of 
the checks as against the bank. Merely because Glazer appropriated 
the iron and delivered it to an unsuspecting person representing him- 
self to be its owner, and assuming a fictitious name withal, does not 
give rise to a cause of action in favor of Mrs. Anderson against the 
bank which paid the money, as directed by its depositor, to an im- 
postor. Since under the circumstances an action in assumpsit will not 
lie (First Nat. Bank v. Whitman, 94 U. S. 343, 24 L. Ed. 229) the 
judgment rendered cannot be supported by the count for moneys had 
and received, 
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Bank Chargeable with Knowledge That Deposit 
Was Trust Fund 


Where a bank received for deposit funds which were paid 
to a contractor for public improvements, it was held that the 
bank was charged with knowledge of the provisions of the 
statute, which declares that funds received by a contractor for 
a public improvement are trust funds to be applied to the pay- 
ment of claims of subcontractors. Raymond Concrete Pile 
Co. v. Federation Bank & Trust Co., Supreme Court, Appel- 
late Division, 23 N. Y. Supp. (2d) 933. 

A contractor engaged in the construction of a public im- 
provement borrowed money from a bank and executed and 
delivered short term notes for the loan. Before the maturity 
of the notes and before the contractor was to receive payment 
for the work performed, the contractor executed and deliv- 
ered to the bank a new note payable on demand. Subse- 
quently a check in payment of the public improvement was 
received by the contractor who deposited it with the bank. 
Thereupon the bank applied part of the proceeds of the check 
in payment of its demand note, with the result that the funds 
remaining on deposit were insufficient to pay the sub- 
contractors. 

It was held that the deposit was impressed with a trust in 
favor of the subcontractors and the bank had no right to 
appropriate such trust funds to its own benefit in view of the 
provisions of section 25a of the Lien Law (New York). 
Since the check was earmarked, showing that it was received 
by the contractor for a public improvement, the bank had 
reason to suspect and reasonable inquiry would have put it on 
notice that the contractor would be unable to meet the claims 
of subcontractors in connection with the public improvement, 
if the bank paid the contractor’s demand note to bank out of 
the deposit. 

Further facts and the reasoning upon which the majority 
decision was based may be read in the following paragraphs 
quoted from the court’s opinion: 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§416, 417. 
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This action was instituted by the plaintiff in a representative 
capacity on behalf of itself and other creditors of a contractor, L. P. 
O’Connor, Inc. The latter entered into a contract in October, 1938, 
with the City of New York, for the construction of the foundation of 
the new Criminal Court House and City Prison. Plaintiff was a sub- 
contractor, having an unpaid claim amounting to upwards of $80,000 
for services and materials furnished the contractor for a portion of 
the foundations of the building under construction. 

Plaintiff asked that a decree be entered finding that the sum of 
$78,000, constituting a portion of a total payment amounting to 
$178,088.38 received by the contractor, L. P. O’Connor, Inc., from 
the City of New York, as a payment for work done and materials 
furnished for the public improvement during the month of January, 
1938, be impressed with a trust for the benefit of the several classes of 
creditors of the contractor, as provided in Section 25a of the Lien 
Law. 

After L. P. O’Connor, Inc., had entered upon the performance of 
the contract and on six occasions between January 18, 1938, and Feb- 
ruary 14th of the same year, it borrowed from the defendant bank 
sums aggregating $72,500 for which it executed six short-term promis- 
sory notes due on different dates beginning with February 20th and 
ending on March 20th, 1939. There was an overdraft in the bank 
account of L. P. O’Connor, Inc., in the sum of $5,457.30 on February 
15, 1939. After the close of business on February 16, 1939, Mr. 
O’Connor, the president of the company which bears his name, called 
at the bank at the request of its vice-president, Mr. Shanahan, and 
was told by the latter that he would have to pay the overdraft. As 
the result of the conference between O’Connor and the vice-president, 
a new note, payable on demand, was drawn. The amount of the note 
included the six term notes totaling $72,500, which were not then due, 
and an additional sum of $5,500—a little more than sufficient to cover 
the overdraft. The note was executed and delivered to the defendant 
bank, and L. P. O’Connor, Inc., obtained in return the six term notes. 


At the time the demand note was delivered to the bank, it cannot be 
questioned but that the bank knew there was due to be paid to L. P. 
O’Connor, Inc., by the City of New York, on or before February 17, 
1939, the sum of $178,088.38. The vice-president of the defendant 
bank testified, in effect, that he knew that the O’Connor company had 
the municipal contract; he knew that, in connection with the work, he 
employed materialmen and subcontractors; that he had a discussion 
with O’Connor and his representatives concerning expected payments ; 
that by following the City Record, to which the bank subscribed, he 
said, “we knew that such a warrant for that amount was to be paid to 
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O’Connor from the record in the City Record.” It is not disputed 
that on February 17, 1939, the City Treasurer of the City of New 
York issued a warrant bearing that date and signed by the Comptrol- 
ler. At the top of the warrant appeared the words in large print, 
“City Treasury—Construction Fund Project No. P. W. 237,” and 
attached to and forming a part of the warrant, as a single instrument, 
was an order or check signed by the City Treasurer, payable to the 
order of L. P. O’Connor, Inc., in the sum of $178,088.38, and drawn 
on the Chase National Bank for P. W. A. 237. This check bore the 
legend “Pay out of the City Treasury, P. W. A. No. 237 Construction 
Fund for Criminal Court & City Prison Manhattan to the order of the 
payee named therein.” ‘The warrant and check was indorsed and de- 
posited by L. P. O’Connor, Inc., in its account with the defendant bank 
on the day it was dated. The defendant bank, instead of waiting for 
two days to allow for the clearance of the check, on the very same day 
presented it to the Chase National Bank and received the proceeds 
amounting to $178,088.38 which were credited to the account of L. P. 
O’Connor, Inc., in the bank. 

There was due to be paid to the plaintiff, as subcontractor, by the 
O’Connor company on Monday, February 20, 1939, the sum of $80,- 
344.54 for work done and materials furnished in connection with the 
public improvement for the month of January, 1939. 

At the opening of business on the last-mentioned date, the defend- 
ant bank applied $78,000 from the account of L. P. O’Connor, Inc., to 
the payment of its demand note which, as we have seen, was delivered 
to it after the close of business on February 16th. The O’Connor 
company made no deposits in its account during the time that elapsed 
between February 16th and February 20th, other than the check it 
received from the City Treasurer on February 17th. It cannot be 
gainsaid that the payment of the $78,000 to the bank came from the 
proceeds of that check. It has been found by the trial court that: 

“25. On February 22, 1939, L. P. O’Connor, Inc., delivered to 
plaintiff its check dated February 21, 1939, drawn on the defendant 
bank, payable to the order of Raymond Concrete Pile Company in 
the amount of $80,344.54 representing a payment for work, labor 
and services and materials and supplies furnished by the plaintiff as 
subcontractor in and about ‘the construction of a portion of the foun- 
dation of the said new Criminal Court and City Prison. 

“26. At the opening of business on February 23, 1939, plaintiff 
presented said check to the defendant bank for certification; the de- 
fendant bank refused certification thereof, stating as the reason there- 
for that there were not sufficient funds of said L. P. O’Connor, Inc., on 
deposit in the defendant bank to pay the said check.” 

Section 25-a of the Lien Law reads as follows: 
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“§ 25-a. Contractor on public improvements who diverts funds 
guilty of larceny. 

“The funds received by a contractor for a public improvement are 
hereby declared to constitute trust funds ‘in the hands of such con- 
tractor to be applied first to the payment of claims of subcontractors, 
architects, engineers, surveyors, laborers and materialmen arising out 
of the improvement, and to the payment of premiums on surety bond 
or bonds filed and premiums on insurance accruing during the making 
of the improvement and any contractor and any officer, director or 
agent of any contractor who applies or consents to the application of 
such funds for any other purpose and fails to pay the claims herein- 
before mentioned ‘is guilty of larceny and punishable as provided in 
section thirteen hundred and two of the penal law.” 

There cannot be any question about the fact that the bank, like 
the average citizen, is charged with knowledge of the provisions of the 
above-quoted section of the Lien Law. If ever a check was earmarked, 
showing that it was received by a contractor for a public improvement, 
it was the City’s check payable to the O’Connor company, the contrac- 
tor, on February 17, 1940. It is fair to infer, from the tactics which 
were resorted to by the bank’s officer in procuring the demand note and 
relinquishing the six short-term notes which were not then due, that 
the defendant bank had reason to suspect that the O’Connor company, 
which had overdrawn its account, would be unable to meet the pay- 
ments of the claims of its subcontractors in connection with the public 
improvement. Reasonable inquiry on the part of the bank undoubt- 
edly would have disclosed the fact that L. P. O’Connor, Inc., would 
be unable to pay its subcontractors on February 20th, if, as was done 
in this case, the sum of $78,000 was deducted from the face amount of 
the check which the O’Connor company deposited on February 17th. 
Of course, we do not know what O’Connor told defendant’s vice-presi- 
dent on the afternoon of February 16th at the time he executed the 
demand note. Whether or not there was a discussion as to the ability 
of L. P. O’Connor, Inc., to meet its obligations on February 20th, we 
cannot say. 

This is not a case where the check in dispute was deposited by the 
O’Connor company for its own use and the money paid out by the 
bank in the ordinary course of business. The difficulty, as we see it, 
is that the bank deliberately applied the earmarked check to the pay- 
ment of its own claim. In Bischoff v. Yorkville Bank, 218 N. Y. 106, 
112 N. E. 759, 761, L. R. A. 1916 F, 1059, Judge Collin said, in part: 
“Trust funds do not lose their character as such by being deposited in 
a bank for the individual credit and account of the person who is trus- 
tee. It may be stated as a general principle that if money deposited 
in a bank was held by the depositor in a fiduciary capacity, its charac- 
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ter is not changed by being placed to his credit in his individual bank 
account.” 

In Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916, 919, 
L. R. A. 1915 C, 518, an oft cited case, the court said, in part: “. . . 
The principle governing the defendant’s liability is, that a banker who 
knows that a fund on deposit with him is a trust fund cannot appro- 
priate that fund for his private benefit, or where charged with notice 
of the conversion join in assisting others to appropriate it for their 
private benefit, without being liable to refund the money if the appro- 
priation is a breach of the trust. [Citing cases. ]” 

The case of Barclay v. Corn Exchange Bank & Trust Company, 
243 App. Div. 692, 277 N. Y. S. 952, affirmed 267 N. Y. 630, 196 
N. E. 614, is distinguishable on its facts from this case and is not in 
point. 

We believe that under the circumstances of this case, taking into 
consideration the facts and provisions of section 25-a of the Lien Law, 
the defendant bank had no right to apply the funds in the manner in 
which it did. 


Pledge of Joint Bank Account by One of Joint 


Tenants 


The presumption, created by § 1384 N. Y. Banking Law 
that a deposit, in two names in form to be drawn by either 
or the survivor, becomes the property of the parties as joint 
tenants, entitling the survivor to the deposit, may be destroyed 
by one of the parties withdrawing up to his share during the 
lifetime of both. In such event the survivor is entitled to the 
balance but is entitled to no share in the amount withdrawn 
by the co-depositor, 

Where one of two joint tenants of a bank account depos- 
ited as security for a loan a bank book containing the joint 
account and a written order thereon in the amount of the loan, 
it was held that such deposit constituted a valid pledge, giv- 
ing to the pledgee a lien on the bank account to the extent of 
pledgor’s one-half share of the account in the absence of assent 
or ratification on the part of the co-tenant, and, upon pledgor’s 
death before payment of the loan, pledgor’s co-tenant was 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §4387. 
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entitled to one-half share of the account free of the pledgee’s 
lien. In re Hoffman’s Estate, Surrogate’s Court, 25 N. Y, 
Supp. (2d) 339. 

In this case husband and wife opened a savings bank 
account and received from the bank a savings bank book 
which was headed “in acct. with Mary Hoffman and/or 
Alfred C. Hoffman.” By their joint written request made 
to the bank, concurrently with its creation, they expressly 
stated their desire to open an account “payable to either of us, 
or to the survivor:’ The signature card, signed by them, had 
stamped thereon a notation to the effect that the account was 
joint and payable, in case of death, to the survivor. Subse- 
quently, the husband borrowed money from a national bank 
and as security for the loan deposited the savings bank book 
containing the joint account and a written order thereon in 
the amount of the loan. The husband died before full pay- 
ment of the loan was made. 

It was held that the transaction between the husband and 
the national bank involved the creation of a debt and a valid 
pledge, giving to said bank a lien on the savings bank account 
enforceable in equity against the husband’s estate. However, 
in view of the nature of the tenancy, the husband could only 
bind his own interest, and in so far as he purported to pledge 
the bank account in excess of his one-half share therein, the 
transaction was not binding upon his wife, as equal co-tenant 
of the remaining half, in the absence of assent or ratification 
upon her part. In the opinion, the court said: 


In the light of their written declarations of intention, the heading 
on the book, presumably written by another, is not controlling. A 
statutory joint account with right of survivorship was created. Mat- 
ter of Fenelon v. Yauch, 262 N. Y. 308, 186 N. E. 794. 

The wife, as survivor, became entitled, upon the death of her hus- 
band, to the balance in the account (Marrow v. Moskowitz, 255 N. Y. 
219, 174 N. E. 460, Matter of Porianda’s Estate, 256 N. Y. 423, 176 
N. E. 826), unless the transactions had between him and the objector 
destroyed or impaired her right thereto. The incident of the right of 
survivorship is a characteristic of joint tenancy, but a joint tenancy 
may be terminated or severed before such right accrues by the act of 
either joint tenant. A joint tenant, as an incident to his tenure, may 
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always terminate the joint tenancy by transfer or conveyance of his 
interest. Joint ownership of a bank deposit does not differ from any 
other joint ownership. Matter of Suter’s Estate, 258 N. Y. 104, 106, 
179 N. E. 310. Decedent, by creating the joint account, vested in his 
wife ownership of one-half of the joint property from the date of the 
creation of the joint tenancy. To that extent, the deposit was irrev- 
ocable, since the wife had a vested property interest. Moskowitz v. 
Marrow, 251 N. Y. 380, 167 N. E. 506, 66 A. L. R. 870. Decedent 
could not, by withdrawing the entire deposit, destroy the joint tenancy 
or title of his wife, as survivor (Marrow v. Moskowitz, supra), al- 
though he could destroy the joint ownership in the entire deposit to the 
extent of his withdrawals of no more than his equal share for his own 
use. Matter of Suter’s Estate, supra. 


The inherent right of each joint tenant to dispose of his undivided 
interest is unrestricted. The disposition may take the form of a sale, 
assignment, gift, mortgage or pledge. Schouler, Personal Property, 
5th Ed., sect. 163; 33 Corpus Juris, Joint Tenancy IV, Sect. 10. The 
transaction between the decedent and the bank involved the creation 
of a debt and a valid pledge. While the title to the property pledged 
remained in the decedent, the bank acquired a lien thereon enforcible 
in equity against him or his estate. In securing the debt with the 
pledged property he indicated an intention to reduce the funds pledged 
to his separate possession and thus destroy the joint estate with re- 
spect thereto. The fact that he did not actually withdraw the funds 
from the savings account does not make the severance less real. By 
depositing the book and signed orders on the account, he put the bank 
in a position, upon his default, to make the actual withdrawal. If he 
had actually gone to the savings bank and made the withdrawals and 
deposited the monies taken out with the bank as security, instead of 
the book and the orders, it cannot be disputed that, by so doing, he 
would have destroyed the joint tenancy with respect thereto. In legal 
effect his act was tantamount to a withdrawal. However, in view of 
the nature of the tenancy, decedent could only bind his own interest, 
and in so far as he purported to pledge the account in excess of his 
one-half share therein, the transaction cannot be considered binding 
upon his wife, as equal co-tenant of the remaining half, in the absence 
of assent or ratification upon her part. The testimony fails to estab- 
lish either. Even if the form of the account did not convey sufficient 
notice to the objector that it was receiving property pledged by one, 
not the sole owner, inquiry made at the savings bank would have dis- 
closed the interest of the wife as joint tenant. Its lien upon the col- 
lateral must be confined to one-half of the sum on deposit at the date 
of decedent’s death. Inasmuch as the act of the decedent constituted 
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a severance of the tenancy to the extent of his one-half interest in 
the account, and the ownership of which remained in him and passed 
at death to his representative, subject to the objector’s rights as 
pledgee, the executrix should, in my opinion, include such interest in 
her account. The remaining half is determined to be her sole and 
absolute property. 

The decree may, therefore, provide that the objector has a valid 
claim against the decedent’s estate for the sum of $3,000 and interest, 
that the executrix, as surviving tenant, is the owner of one-half of the 
sum on deposit in the joint account at the date of decedent’s death, 
and entitled to a return of the collateral, held by the objector, upon 
paying or releasing to it decedent’s one-half interest in the account. 
Objections sustained to the extent indicated and account settled 
accordingly. 


CODD T I UCT CDOT IIT: 
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Trustee Not Liable for Mere Error of Judgment 


Where a trustee believed in good faith, and from a back- 
ground of investigation and experience that retention of cer- 
tain stock of the trust estate was the proper course to pursue, 
believing that the demoralized market and economic condi- 
tions prevalent would pass and that the stock was still a good 
investment and would attain the proper value in time, it can- 
not be subjected to a surcharge for mere error of judgment. 
This was decided by the Supreme Court of New York, In re 
First National Bank of City of New York, 25 N. Y. Supp. 
(2d) 221. 

The trustee in this case was a national bank and the cre- 
ator of the trust was George F.. Baker, chairman of the board 
of directors and active executive head of the same national 
bank. Mr. Baker was also a director of the New York Cen- 
tral Railroad Company, on its finance committee and owned 
a.very substantial block of its stock. 

By the indenture of trust, securities inventoried at $137,- 
215 including $100,000 in Liberty bonds were given by Mr. 
Baker to the trustee, the income to be paid to the beneficiary 
for life and remainder to her heirs or as the beneficiary might 


‘NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§501, 503, 515. , : 


Pee ae ae ee a 


THE BANKING LAW JOURNAL 343 


by will direct. The trust instrument authorized and empow- 
ered the trustee from time to time “to invest and reinvest such 
property and securities, with full power of sale in connection 
therewith, in such securities as it may deem suitable for the 
trust, it being the true intent and meaning hereof that the said 
trustee shall, as respects the investment of said trust fund, 
have and exercise all the same powers as are or may be law- 
fully exercised by individuals acting in their own right with- 
out regard to the restrictions placed by law upon trustees.” 

In 1928, the Liberty bonds were sold by the trustee for 
$98,406.25 (inventoried at $93,840), and the proceeds, with 
$3,143.75 contributed by the beneficiary to make up the pur- 
chase price, were invested in 1,000 shares of New York Central 
Railroad Company stock, costing $101,550. Rights received 
on the stock were sold from time to time and the proceeds used 
to acquire new stock; except for this activity the investment 
has remained unchanged. ‘The trust now holds 1,202 shares 
listed in the account at cost $104,484.30; this stock is currently 
worth $18,000. The trustee has retained this stock throughout 
the depression, despite heavy declines in the business and earn- 
ings of the railroad, the reduction in 1981 and the suspension 
in 1932 of dividends. 

Until the death of the beneficiary no one questioned the. 
wisdom of the purchase or retention of this stock in the trust. 
The present objectant questions it as executor and also as 
trustee of her residuary estate. As executor it objects to the 
retention of the stock as improvident, imprudent and negli- 
gent, and as trustee it objects both to its purchase and reten- 
tion, on like grounds. 


In holding that the national bank as trustee was not sur- 
chargeable for the loss resulting from the decline in the price 
of the railroad stock, the court said: 


The charge of improvidence, imprudence and negligence in the 
handling and administration of the trust, reduced to simple terms, : 
comprises the following: (1) That by reason of Mr. Baker’s very 
intimate association with both the New York Central and the ‘trustee 
bank he acquired knowledge of the financial condition of the railroad 
company to an extent not otherwise available to others, knew its true 
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financial structure as to earnings, profit and loss, knew the actual 
condition in 1929, 1930, 1931. (2) That he knew the company was 
losing money, that its earnings had fallen off greatly and that there 
would be a reduction in the dividend, and suspension. (3) That he 
knew this would result in a substantial decline in the market value of 
the stock and that such condition would continue and realizing the 
necessity of selling his own stock he actually did sell a substantial por- 
tion of it; that the trustee bank was fully aware of all this and yet 
continued to hold the New York Central stock for the trust and 
watched it decline from a high in 1929 to an inconsequential low, with- 
out making any effort to sell any of it. (4) Also, that in failing to 
diversify the investment, i.e., in putting so large a percentage of the 
entire trust fund in New York Central stock, the trustee bank acted 
improvidently, imprudently and negligently. 

The law relating to the duties devolving upon a trustee is set forth 
with great clarity in Matter of Cady’s Estate, 211 App. Div. 373, 
207 N. Y. S. 385; and the opinion by Judge Davis is particularly 
instructive and clear. At page 375 of 211 App. Div., at page 387 
of 207 N. Y. S., he says: “He may, by statutory authority, without 
risk to himself, make certain investments. . . . Beyond that, in mak- 
ing investments he is held to the duty to be faithful, diligent, and pru- 
dent in an administration intrusted to him in confidence in his fidelity, 
diligence and prudence (King v. Talbot, 40 N. Y. 76, 84); and, while 
he is not a guarantor of the safety of the securities in his charge be- 
longing to the estate, he is bound to exercise such prudence and dili- 
gence in the care and management of the estate as men of discretion 
and intelligence in general employ in their own like affairs. McCabe 
v. Fowler, 84 N. Y. 314. He must exercise sound discretion, as well 
as good faith and honest judgment. Matter of Hall, 164 N. Y. 196, 
200, 58 N. E.11. Failing in this duty, and acting in contravention of 
principles which the law charges him to observe, he is guilty of con- 
structive fraud, regardless of his motives or intentions (Costello v. Cos- 
tello, 209 N. Y. 252, 103 N. E. 148) and becomes liable to the trust 
fund for the loss by reason of the investment. (Matter of Stark’s 
Estate [Surr.], 15 N. Y. S. 729). His duty is not discharged when 
he has taken securities, but he must be actively vigilant to ascertain 
whether or not the investment is unsafe and insecure and constantly 
growing more so; and for want of reasonable care in that respect he 
is chargeable for the losses caused by depreciation. Villard v. Villard, 
219 N. Y. 482, 114 N. E. 789.” 

These rules and principles have been repeatedly followed; repeti- 
tious citation will serve no gainful purpose, but re Cuddeback’s Es- 
tate, 168 Misc. 698, 6 N. Y. S. 2d 493, and re Richards’ Will, Sur., 
10 N. Y. S. 2d 510, are illustrations. 









THE BANKING LAW JOURNAL 345 


Whether transactions and acts of a trustee in investment and man- 
agement of trust funds are imprudent, improper or negligent must be 
determined in the light of all the circumstances in each particular case, 
which are to be considered as they existed at the time of investment in 
prospect and not in retrospect. Re Dalsimer’s Will, 251 App. Div. 
385, 296 N. Y. S. 209, affirming 160 Misc. 906, 291 N. Y. S. 34, 
afirmed 277 N. Y. 717, 14 N. E. 2d 818; .see also Guaranty Trust 
Company of New York v. Fisk, 244 App. Div. 200, 278 N. Y. S. 809, 
affirmed 270 N. Y. 550, 200 N. E. 312. This is acknowledged by 
objectant’s counsel who states that objectant has never contended that 
the trustee bank should be surcharged because subsequent events 
proved that its contemporary judgment was wrong. And it may be 
remarked, too, that there is no claim that the loss sustained was the 
result of any dishonesty on the part of the bank or of Mr. Baker. 

With regard to the point of lack of diversification, it is held that 
mere lack of diversification in investments by a trustee is not improvi- 
dence or negligence as a matter of law (Matter of Balfe’s Estate, 152 
Mise. 739, 274 N. Y. S. 284, modified 245 App. Div. 22, 280 N. Y. S. 
128) and is no basis for surcharge. Re Gottschalk’s Estate, 167 Misc. 
397, 4 N. Y. S. 2d 13. The basic reason assigned ‘by objectant to 
support this contention is that after petitioner trustee had purchased 
New York Central stock, 68 per cent of the trust fund was invested 
in that one stock; when added to the amount invested in Southern 
Railway stock, 80 per cent of the entire trust fund was invested in 
railroad equities ; that in putting 68 per cent of the funds of the trust 
in one common stock petitioner trustee acted not only without the 
care and prudence that would be expected of any reasonable man but 
also without the care and prudence which Mr. Baker, the settlor, who 
acted for the petitioner bank, displayed in his own affairs; that he di- 
versified his own interests; that he did not put 68 per cent of his own 
funds in one common stock; that in the case of the beneficiary of the 
trust this was done and that this evidences literal carelessness and that 
it attests that petitioner trustee actually did not care what happened 
to the fund. 

This is a broad assertion which finds no support in the record. It 
may be good policy to indulge in a diversification of investments; to 
use a homely metaphor, “It is unwise for one to put all his eggs in one 
basket” ; but this involves a matter of policy, the exercise of judgment. 
But the reason behind the rule of diversification of investments is that 
it is intended as a protection against loss of the whole or a large part 
of the fund from the collapse of one investment while other available 
securities remain sound. I have not been referred to any case, nor 
have I found any, holding that the mere lack of diversification in and 
of itself constitutes negligence. The premise advanced is that if there 
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had been a diversification of investments in the instant case, in all like- 
lihood the trust estate would not have suffered this loss, but any such 
deduction and conclusion would rest in pure conjecture. There js 
nothing in the record establishing that lack of diversification was the 
cause of the loss complained of. See First National Bank of Boston 
v. Truesdale Hospital, 288 Mass. 35, 192 N. E. 150, 152, 153, where 
this feature is alluded to. This contention of objectant is therefore 
held untenable. 


As to the contention that the trustee was improvident, imprudent 
and negligent in the purchase and retention of the stock, I am of the 
cepinion that it is likewise untenable. 

The evidence adduced before the referee abundantly establishes that 
the New York Central Railroad Company was a very large and suc- 
cessful enterprise; purchase of its stock was considered a good invest- 
ment; Mr. Baker was a man of vast business experience; his ability, 
opinion and judgment, as well as his integrity, were recognized and 
respected ; he owned a very large amount of the company’s stock. The 
company was well and ably managed and earned and paid continuous 
dividends. 

The evidence further establishes that after the purchase of the 
stock on June 13, 1923, the company continued to show improvement 
in earnings; the dividend had been maintained at a 7 per cent annual 
basis until May 2, 1927; on August 1, 1927, it was placed on an 8 per 
cent annual basis which rate was paid to February 2, 1931; dividends 
were paid in 1931 aggregating $6 per share; the funded debt decreased 


during the period 1924 to 1930; as of December 31, 1931, it showed 
an increase. 


The trustees during the period from June 13, 1923, through De- 
cember 31, 1931, received $64,412 in cash dividends from the com- 
pany’s capital stock; during this same period the trustee received 
stock rights worth $20,961.38; the average yield to the trust on the 
original investment of $101,550 in the 1,000 shares of the capital 
stock for the period from June 13, 1923, through December 31, 1931, 
was 9.84 per cent a year. During this period the earning per share 
on the stock greatly exceeded the dividends paid and the company’s 
surplus was constantly growing; in addition the company was the 
owner of substantially all the common stock of the Michigan Central 
Railroad Company and the Cleveland, Cincinnati, Chicago & St. Louis 
Railway Company, the earnings of which and net income were of sub- 
stantial sums during the mentioned years. The trustee bank had the 
right under the terms of the indenture of trust to acquire nonstatutory 
investments, or nonlegals, as they are sometimes called, and the pur- 
chase of the New York Central stock was clearly authorized (Matter 
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of Hall, supra) and the purchase was, in the circumstances, a proper 
investment. 

The depression, which commenced with the decline of security 
prices in 1929, was not alone reflected in the earnings and market value 
of the New York Central but was a general decline of all securities 
during the depression period, a matter of which the referee properly 
took judicial notice, and, indeed, the existence of this fact was agreed 
to by counsel. 

The feature is strongly stressed by the objectant that although 
Mr. Baker deemed it advisable to dispose of a portion of his own stock 
in the railroad, yet the petitioner trustee refrained from doing so, 
resulting in the loss hereinbefore mentioned, and from this fact the 
premise is drawn by the objectant that it establishes that the trustee 
did not exercise such prudence and diligence in the care and manage- 
ment of the trust as a person of discretion and diligence in general 
employs in his own like affairs. This is an erroneous premise because 
it ignores the many and varied considerations which may govern the 
conduct of an individual with regard to his own personal estate, and 
which, as a trustee, he cannot exercise with respect to trust property. 
Mr. Baker was interested, as an individual, in many and extensive in- 
terests ; his individual personal needs or commitments might have been 
the influencing or compelling factor which motivated him in disposing 
of some of his New York Central stock, whether or not he felt inclined 
to do so; or he might have decided to do so for speculative purposes ; 
he could do as he saw fit with his own estate; his loss or gain would be 
his own. However, the record establishes that both Mr. Baker and 
his son, George F. Baker, Jr., and the bank affiliate, all of whom were 
large holders of New York Central stock, nevertheless retained much 
of the larger part of their holdings throughout the period of its decline 
which seems to me to indicate their confidence in the railroad and their 
belief in its future. 

Whatever reasons motivated Mr. Baker, Sr., in his conduct, in 
disposing of some of his stock in the railroad, assuming they were 
known to the trustee, could not license it to do likewise; the duty of 
the trustee was to act with reasonable care and caution; and if it be- 
lieved, in good faith, and from a background of investigation and ex- 
perience that retention of the stock was the proper course to pursue, 
believing that the demoralized market and economic conditions then 
prevalent would pass and that the stock was still a good investment 
and would attain its proper value in time, it cannot be subjected to a 
surcharge for mere error of judgment. 

The testimony of Mr. Sturgis, vice-president of the trustee bank, is 
enlightening. He testified that Mr. Baker, Sr., expected the dividend 
to continue, though he obviously could not say whether or not Mr. 
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Baker expected it to continue in the future at the same rate; he stated 
that in 1931 he was absolutely convinced that the depression had run 
further than was justified under the conditions as he saw them and felt 
quite confident that there was going to be a levelling down “from which 
we would resume the customary rise which in depressions gone by had 
ended up in a bigger and stronger economic condition than we had had 
before.” He further testified that he thought in 1931 the bottom had 
been reached and “if we were not at the bottom we must be very close 
to it, and I think that was the judgment that was shared by quite a 
number of us at the bank, including Mr. Baker and Mr. Reynolds.” 
Mr. Sturgis’ testimony, given shortly previous, when examined by ob- 
jectant’s counsel, is apposite: 

“Q. When you learned that the earnings for 1930 were $7 a share, 
if that is the figure, did you consider that the dividend on the common 
stock would be cut down? A. I considered the possibility, but I have 
a fairly definite recollection that in 1931 in those early months I felt 
that we had seen the worst. I wish my judgment had been better, but 
that is what I thought. ‘ 

“Q. Well, up to what time in 1931 did you think that? <A. I 
thought it pretty steadily during 1931. The worse it got the more 
sure I was it must be at the bottom.” 

The objectant maintains that the trustee’s retention of the stock 
in the early part of 1931 was based solely on the hope of future recov- 
ery; this is not supported by the record for Mr. Sturgis testified that 
it was his conclusion that the decline in the market value of the stock 
was much beyond what it should have been in his judgment and that in 
the light of the demoralizing conditions existing at the time he would 
rather have kept it as an investment than to put it in some other secu- 
rity ; that the retention as the proper course was not merely predicated 
on a hope; on his part “it was practically a conviction.” Both Mr. 
‘Baker and Mr. Sturgis believed the retention of the stock to be the 
proper course having complete faith in the company and that it would 
tide over its difficulties as it had done before, and with its background 
of strength and previous successful operation would continue to be a 
prosperous railroad paying good dividends and that its stock was a 
good long time investment. The retention of the stock had been the 
subject of consideration by the board of directors of the trustee bank 
and approved and in thus deciding to retain the stock the trustee here 
did not act haphazardly, but, I feel, rather in the exercise of what it 
believed to be its best judgment, and that is enough. “ “There is no 
rule of law which compels the Court to hold that an honest trustee is 
liable to make good loss sustained by retaining an authorized security 
in a falling market, if he did so honestly and prudently, in the belief 
that it was the best course to take in the interest of all parties.’ . . . 
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‘Stocks of variable value ought not to be timidly and hastily sacri- 
ficed, nor unwisely and imprudently held.’” Matter of Clark’s Will, 
257 N. Y. 132, 188, 177 N. E. 397, 398, '77 A. L. R. 499. The most 
that can be said from the record before me, of the conduct of the trus- 
tee, is that it honestly erred in the exercise of judgment. But as said 
in Costello v. Costello, supra, 209 N. Y. page 262, 103 N. E. page 152: 
“A wisdom developed after an event, and having it and its conse- 
quences as a source, is a standard no man should be judged by.” See, 
also, Matter of Weston’s Estate, 91 N. Y. 502, 509, 510. 

As further tending to establish the objectant’s contention that the 
trustee bank acted imprudently and negligently in retaining the stock 
attention is directed to the fact that upon the death of Mr. Baker, his 
son, George F. Baker, Sr., who succeeded him as president and chair- 
man of the board of directors of the trustee bank, in June, 1931, es- 
tablished a second trust for the beneficiary from which the objectant 
seeks the inference that Mr. Baker, Jr., after learning of the condition 
of the first trust estate created by his father, and of the condition of 
the market, and realizing the depreciated value of the stock, regarded 
the retention of this stock by the trustee as an improvident and impru- 
dent act which he sought to rectify and to retrieve such loss through 
his creation of the new second trust. I am quite satisfied that ties of 
near kinship prompted the creation of the second trust by Mr. Baker, 
Jr., and that it was not occasioned by the inference sought by the 
objectant, viz., that he regarded the retention of the stock by the trus- 
tee bank as an act of improvidence and imprudence. 

The doctrines and rules laid down with respect to the duties and 
responsibilities of trustees serve a useful and proper purpose; but 
general doctrines and rules cannot be applied without discrimination; 
the applicability or nonapplicability thereof must necessarily depend 
on the particular facts and circumstances of each case as it arises, and 
ingenuity, however extended, cannot make them of indiscriminate ap- 
plication if justice is to be done. As said by one of our most learned 
surrogates (Foley, S., Matter of Kramer’s Estate, 172 Misc. 598, 
605, 15 N. Y. S. 2d 700, 707): “The endless subtleties of controversy 
cannot conceal the true facts in evidence, nor can they be employed to 
abrogate the well established rules and policies laid down in surcharge 
cases by the Court of Appeals.” 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


RIGHT OF BANK TO PURCHASE ITS OWN 
SHARES 


Quinn v. Ellenson, Supreme Court of Wisconsin, 296 N. W. Rep. 82 


Where a state statute provides that a bank may not hold or pur- 
chase any portion of its capital stock, it necessarily follows that the 
option to the bank to purchase its own stock is void, notwithstanding 
the provision of the by-laws of the bank that the stock acquired shall 
be disposed of in a manner most beneficial to the bank. 

Under the laws of Wisconsin ‘‘no bank shall be the holder or 
purchaser of any portion of its capital stock, capital notes or de- 
bentures unless such purchase shall be necessary to prevent loss 
upon a debt previously contracted in good faith.’’ The by-laws of 
a Wisconsin state bank provided that the bank shall have an option 
for purchase of stock of a bank stockholder. Another section of the 
by-laws of the bank provided in substance that whenever an increase 
of capital shall be determined upon, the board of directors shall 
name a committee of three stockholders who are empowered to appor- 
tion the new stock in such manner as will be most beneficial to the 
bank. The bank contended that the statute was inapplicable be- 
cause of the provision of the by-laws that stock purchased by the 
bank must be disposed of by a committee of three stockholders in the 
manner mentioned above. It was held that the option provided for 
in the by-laws of the bank was void as it was in direct conflict with 
the statute. 


This appeal is from an order of the circuit court for Barron County, 
entered July 29, 1940, directing the appellants, A. J. Quinn as presi- 
dent, and E. W. Wick as cashier-secretary of the Northwestern State 
Bank of Cumberland, Wisconsin, to forthwith transfer upon the stock 
record books of said bank certain certificates of its capital stock and to 
issue in lieu thereof a new certificate to the respondent, W. W. Ellen- 
son, for twenty shares of the capital stock of said bank of the par value 


NOTE —PFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1425. 
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of $100 each. These proceedings were had in the court below upon 
the petition of respondent for an order to show cause under sec. 183.24, 
Wisconsin Statutes. The material facts are stated in the opinion. 
Doar & Knowles, of New Richmond, for appellants. 
Crawford & Crawford, of Superior, for respondent. 


MARTIN, J.—On June 6, 1940, respondent filed a petition in the 
cireuit court for Barron County from which it appeared that, for more 
than two days after demand, the appellants, Quinn as president and 
Wick as cashier-secretary of the Northwestern State Bank of Cumber- 
land, Wisconsin, refused to transfer certain certificates of the capital 
stock of said bank upon the books of the bank and to issue a new cer- 
tificate therefor to respondent. Upon the hearing on an order to show 
cause in the court below, appellants challenged respondent’s right to 
have the stock in question transferred on the books of the bank, on the 
ground that under sec. 19 of the by-laws of the bank, stockholders de- 
siring to dispose of their stock were required to give notice to that effect 
in writing to the cashier, and that for a period of ten days following 
the filing of such notice, the bank would have an option to purchase 
such stock at such figure as might be agreed upon between the stock- 
holders desiring to sell and the directors of the bank. Sec. 19 of the 
by-laws provides: 


‘Whenever a stockholder desires to dispose of his stock, he shall 
give notice to that effect, in writing, to the cashier of the bank. For 
a period of ten days following the filing of this notice, the bank shall 
have an option for the purchase of such stock at such figure as may 
be agreed upon between the stockholder and the directors. In the event 
the stockholder and the directors are unable to agree upon a price for 
the stock, then the stockholder shall name a disinterested person and 
the board of directors shall name another disinterested person. These 
two shall select a third and the three shall constitute a commission for 
the purpose of appraising the stock and the findings of this body shall 
be binding upon the stockholder and the directors. 

‘Shares so purchased shall be disposed of by a committee of three 
stockholders, as is provided for the disposal of new stock in section 22.’’ 


Upon the refusal of Quinn and Wick, as president and cashier-secre- 
tary, respectively, to transfer the stock pursuant to respondent’s de- 
mand, and after the elapse of more than two days from the date of 
such demand, respondent filed his petition herein in the circuit court 
under sec. 183.24, Stats., which provides: ‘‘Transfer on books, how com- 
pelled. Whenever it shall be made to appear to the circuit court, by 
affidavit or otherwise, that the secretary or other proper officer of any 
corporation has, upon proper demand, neglected or refused for two 
days to transfer on the stock books of the said corporation any stock 
which it is his duty to transfer such court shall immediately issue an 
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order requiring said secretary to show cause before said court, at some 
time named in said order not more than ten days from the date thereof, 
why he should not transfer such stock, and shall in said order direct 
the manner of its service; and when said order is returnable, unless 
said secretary shows cause to the satisfaction of the court why such 
stock should not be transferred, said court shall order such transfer 
to be made by said secretary at such time and place as to said court 
shall seem reasonable, and may enforce the performance thereof by 
proceedings for contempt.’’ 

The trial court held, and we think correctly so, that there is a con- 
flict between sec. 19 of the by-laws of the bank and sec. 221.30 of the 
Wisconsin Statutes. The latter section, so far as material, provides: 
*‘No bank shall be the holder of or purchaser of any portion of its 
capital stock, capital notes or debentures unless such purchase shall be 
necessary to prevent loss upon a debt previously contracted in good 
faith.’’ 

The appellants argue that sec. 221.30, Stats., is not applicable in 
the instant case, for the reason that the last paragraph of sec. 19 of the 
by-laws of the bank provides that any stock purchased by the bank 
shall be disposed of by a committee of three stockholders, as provided 
for the disposal of new stock in sec. 22 of the by-laws. Sec. 22, in sub- 
stance, provides that whenever an increase of capital shall be determined 
upon, that the board of directors shall name a committee of three 
stockholders who are empowered, authorized, and instructed to appor- 
tion the new stock in such manner as will be most beneficial, in the 
judgment of said committee, to the welfare of the bank and best pro- 
mote its growth and stability. 

It should be noted that the only exception mentioned in sec. 
221.30(1), Stats., which would permit a bank to purchase any of its 
capital stock is specifically limited to such purchase as shall be neces- 
sary to prevent loss upon a debt previously contracted in good faith. 
That is not the situation here. Since the bank could not legally pur- 
chase the shares of stock in question, the option provided for in sec. 19 
of its by-laws is void as it is in direct conflict with the provisions of 
sec. 221.30(1), Stats. If this option were given to some individual 
officer of the bank, or to a committee of its board of directors, who 
would have the right to purchase same in their individual capacity, the 
stock to be distributed as provided for in sec. 22 of the by-laws, there 
would be no conflict with the provisions of sec. 221.30(1), Stats. 

If a bank may not hold or purchase any portion of its capital stock, 
it necessarily follows that the option to the bank to purchase, in the 
instant case, can be of no force or effect, and is void. See Hobbins v. 
State, 214 Wis. 496, 504, 253 N. W. 570. 
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ACKNOWLEDGMENT OF “OUTLAWED” NOTE 
AS PRESENT EXISTING LIABILITY 


Golden Rule Oil Co. v. Liebst, Supreme Court of Kansas, 109 Pac. 
Rep. (2d) 95 


In order to interrupt the running of the statute of limitations 
against an existing liability, debt or demand, or to revive such a lia- 
bility already barred by the statute, there must be a distinct and 
unequivocal acknowledgment of the obligation as a present existing 
liability. 

The maker of a demand note wrote and signed two letters to the 
president of the plaintiff company. In the first letter he offered to 
work for the plaintiff and to allow part of his wages to be credited 
to the payment of the demand note which was then barred by the 
statute of limitations. After receiving a negative reply to this propo- 
sition, the maker wrote a second letter in which he stated: ‘‘If I can 
ever get the money I will pay it (the note) though it is outlawed. 
You do what ever you think best as far as a new note is concerned 
the old one is just as good as a new one. I wouldn’t care to sign a 
new one at this time.’’ It was held that, read in their entirety, the 
letters did not reveal a distinct and unequivocal acknowledgment of 
the ‘‘outlawed’’ note as a present existing liability so as to remove 
the bar of the statute of limitations. 


Action by the Golden Rule Oil Company against George Liebst on a 
demand note. From judgment for defendant, plaintiff appeals. 

Affirmed. 

O. M. Wheat and J. Raymond Eggleston, both of Medicine Lodge, 
for appellant. 

D. E. McCrory, of Pratt, for appellee. 


DAWSON, C. J.—This was an action to recover on a promissory 
note dated February 5, 1929, payable on demand. Credits for pay- 
ments made on April 17, and on September 11, 1929, were endorsed 
on the note. 

The action was begun on January 23, 1940, and to save it from the 
bar of the statute of limitations plaintiff alleged that on May 15, 1935, 
and also on June 4, 1935, defendant wrote and signed certain letters 
to the president of the plaintiff company in which he acknowledged the 
indebtedness evidenced by the note as an existing obligation. 

The letters were attached to plaintiff’s petitions as exhibits, in the 
first of which defendant referred to the note for about $950, and said: 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1406. 
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**Exhibit ‘B’ 
**Wichita, Kans. 5-15-35 


‘*T want to see it paid but I have nothing to pay on it and from now 
on I don’t even have a job. 

‘*Now here is the proposition. If you will give me a job and a con- 
tract for 4 years and will pay me $110.00 one Hundred and ten dollars 
per month and give me credit for $25.00 per month in addition on the 
note making a total of $135.00 per month I will work the 4 years that 
way. It will be about $1,200.00 paid on the note that way. 


‘*Tf, at any time I can pay off the note with reasonable interest and 
do so the contract becomes void or if I am layed off at any time the 
contract will become void and the balance of the note will be canceled 
at no extra cost to me.... 

““Tf this will interest you I will do the best I can to make myself 
worth the $135.00 per month to you. I will be in Wichita late Sat 
evening and again the last of next week. 


‘Tf not you can file this letter in the waste-basket.’’ 


In the second letter defendant wrote: 


‘“Bxhibit ‘C’ 
‘*Wichita Kan. 
‘*6—4—35 


*‘T ree’d your letter and am sorry you have no place for me but 
since you don’t there is not much I can do about it. 

‘Your collector said you going to sue me.... If I can ever get 
the money I will pay it though it is outlawed . . . I want to do what 
is right so if you want to hold that note until we can pay it it will be 
all right with us. If you do sue us and get judgment against us it 
really wouldn’t do very much good but if you want to let it ride along 
I’ll pay it if I ever get the money ... Im not trying to get out of 
paying you but I havent got a thing to pay with and dont know when 
I’ll ever be able to get it. If I had the money Id be glad to come pay 
you Mr. Rule you do what ever you think best as far as a new note 
is concerned the old one is just as good as a new one. I wouldn’t care 
to sign a new one at this time.’’ 


Defendant’s answer contained a general and specific denial and 
invoked the statute of limitations. 

Plaintiff replied with a general denial, and filed a motion for judg- 
ment on the issues of law arising on the face of the pleadings. The 
legal questions were briefed and argued by counsel and the trial court 
gave judgment for defendant. 

Plaintiff appeals, assigning error on the trial court’s ruling that the 
recitals in Exhibits B and C ‘‘were not sufficient in law to revive the 
note sued upon and start anew the statute of limitations.’’ 
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As the note sued on was payable on demand, it was due as soon as 
made. 5 U. L. A. § 7, pp. 79-81; 8 Am. Jur. 26; 10 C. J. S., Bills and 
Notes, § 247, pages 742, 743. The last payment on the note was made 
on September 11, 1929, therefore an action on the note would be barred 
in five years from that date, to-wit, on September 11, 1934. G. S. 1935, 
60-306. 

Appellant contends, however, that the statements in defendant’s let- 
ters of May 15, 1935, and June 4, 1935 (Exhibits B and C), were a 
sufficient written acknowledgment of the note as an existing liability 
to toll the statute of limitations. The statute reads: ‘‘In any case 
founded on contract, when any part of the principal or interest shall 
have been paid, or an acknowledgment of an existing liability, debt or 
claim, or any promise to pay the same, shall have been made, an action 
may be brought in such case within the period prescribed for the same, 
after such payment, acknowledgment or promise; but such acknowledg- 
ment or promise must be in writing, signed by the party to be charged 
thereby.”’? G. S. 1935, 60-312. 

In our many decisions involving this statute this court has con- 
sistently held that to interrupt the running of the statute of limita- 
tions against an existing liability, debt or demand, or to revive such 
a liability already barred by the statute, there must be a distinct and 
unequivocal acknowledgment of the obligation as a present existing 
liability. Hawkins v. Brown, 78 Kan. 284, 97 P. 479; Harbough v. 
Herr, 131 Kan, 2385, 236, 289 P. 957; Wichita Sanitarium v. Biersch- 
bach, 136 Kan. 84, 12 P. 2d 806; Hottell v. Kemp, 139 Kan. 239, 31 
P. 2d 64; Updegrove v. Cooper, 147 Kan. 752, 78 P. 2d 843; Franklin 
Life Ins. Co. v. Day, 150 Kan. 913, 96 P. 2d 630. 


Tested by this rule, a critical scrutiny of the text of defendant’s 
letters does not reveal a distinct and unequivocal acknowledgment of 
the ‘‘outlawed’’ note as a present existing liability. Defendant’s pur- 
pose in writing the first letter was to dicker with the president of the 
plaintiff company for a job, and as an inducement to get employment 
at $110 per month defendant suggested that his salary be nominally 
fixed at $135 per month and that $25 thereof be applied on his out- 
lawed note. Defendant’s proposition was conditioned on its acceptance. 
Other conditions were that his proposed contract of employment was to 
last for four years, but that if he should be laid off before that time 
expired, the suggested arrangement to liquidate the note was to become 
void and the note canceled. 


It is not a fair interpretation of any document, letter, contract, or 
what not, to excise from its context a single sentence, statement or para- 
graph, and give it controlling significance while ignoring the other 
recitals of the instrument. Read in its. entirety, no reasonable con- 
struction of defendant’s letter of May, 1935, would justify a ruling’ 
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that defendant’s proposal was tantamount to a distinct and unequivocal 
acknowledgment of a present existing liability. 

Neither do the recitals of the second letter meet the test of the 
statute as expounded and applied in our many decisions. The most 
explicit sentence in this letter was: ‘‘If I can ever get the money I will 
pay it though it is outlawed.’’ Certainly defendant’s words ‘‘though 
it is outlawed’’ cannot be said to acknowledge the note as a present 
existing liability. ‘‘As far as a new note is concerned the old one is 
just as good as a new one.’’ ‘‘Just as good’’ but no better than the 
outlawed note—according to defendant’s viewpoint. ‘‘I wouldn’t care 
to sign a new one,’’ he wrote. Why not? Obviously because defendant 
was wary of doing the very act which would revivify the obligation 
from which the generosity of the statute of limitations had emancipated 
him. : 

The judgment is affirmed. 


ASSIGNMENT OF WAGES—USURIOUS LOAN 


Gunnels v. Atlanta Bar Association, Supreme Court of Georgia, 12 S. E. 
Rep. (2d) 602 


While a bona fide purchase of earned wages is not a loan and 
is not governed by the laws relating to interest, it has been held 
that what may appear to be an assignment of wages may in sub- 
stance and in fact be a loan at usurious rate of interest. 

In this case the Atlanta Bar Association and its members waged 
a campaign against usurious money-lenders. The campaign was 
designed to secure better enforcement of the usury laws by expos- 
ing those engaged in loaning money to small-salaried employees at 
exorbitant rates of interest. In holding that the injunction against 
the campaign would not lie, the court said: ‘‘We do not believe that 
the enforcement of the usury laws of this State is a matter solely 
for the law enforcement officers and of those from whom usury is 
being exacted and that it is illegal and unethical for lawyers to 
publicly criticize an alleged widespread violation of such laws and 
to seek to eradicate the evil by the means adopted by the Atlanta 
Bar Association.’’ 


Suit by C. E. Gunnels, trading as the Acme Finance Company, to 
enjoin the Atlanta Bar Association and its members from conducting 
an alleged campaign against usurious money lenders. Judgment for 
defendants, and plaintiff brings error. Affirmed. 


ROOT EO ot SI CE TR eee Oe ee ee ee 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1564. 
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The lower court declined, at the instance of C. E. Gunnels trading 
as Acme Finance Company, to issue a temporary injunction against 
the Atlanta Bar Association, a corporation, the members of the execu- 
tive committee, and V. K. Meador, a member of the association restrain- 
ing them ‘‘from mailing customers of salary buyers, including peti- 
tioner, any letters, cards or other form of communications, suggesting, 
counseling, advising, inviting, soliciting, or urging such customers to 
violate their contracts or to file suit or to discontinue to do business 
with petitioner, or to come to any lawyers’ office for free counsel, advice 
or other legal service against petitioner or others similarly situated’’; 
‘‘from publishing in any manner, by themselves or through others, any 
counsel, advice, suggestion or notice that defendants or any other 
lawyers will represent, counsel, advise and furnish customers of salary 
buyers, including your petitioner, free legal services in the institution 
and prosecution of law suits, or otherwise, against salary buyers, includ- 
ing your petitioner, and from counseling or suggesting that any one 
else publish or send such notice’’; ‘‘from seeking the co-operation of 
employers or customers of salary buyers, including your petitioner, 
in the conduct of their campaign against salary buyers, including your 
petitioner, herein complained of’’; ‘‘from in any manner interfering 
with petitioner’s conduct of his business and from in any manner at- 
tempting to injure, damage or destroy your petitioner’s business, either 
by the attempt to create an unfavorable public opinion of your peti- 
tioner, or by any other means, either by themselves or through others.’’ 

In seeking this relief the plaintiff made substantially the following 
ease: Plaintiff is duly licensed by the State of Georgia and the City of 
Atlanta to carry on the business of salary buying and he brings the 
present suit in behalf of himself ‘‘and others similarly situated.’’ In 
February, 1940, Philip H. Alston, president of the defendant associa- 
tion, under authority of its executive committee appointed approxi- 
mately 40 lawyers as a committee ‘‘for the alleged purpose of enforce- 
ment of usury laws.’’ The defendant V. K. Meador was named and 
assumed the duties as chairman of this committee. The ostensible pur- 
pose of the defendant association through this committee ‘‘is to find out 
whether there are small loan companies in Atlanta lending money for 
interest running as high as two hundred and fifty per cent. per annum, 
. . . to make an exhaustive study and then present the true facts to the 
public and to the legislature for appropriate action, and in co-operation 
with the public and particularly with employers of such borrowers to 
do what it can to defend the victims of the lenders from extortionate 
and usurious collection prohibited by law,’’ but its real purpose is to 
put salary buyers in the City of Atlanta such as the plaintiff out of 
business. In furtherance of this design the defendants have inaugu- 
rated through the medium of ‘‘newspaper, radio and possibly Ietters’’ 





358 THE BANKING LAW JOURNAL 


a campaign against salary buyers soliciting, encouraging, counseling and 
advising customers of salary buyers ‘‘to ... repudiate their con- 
tracts,’’ and to institute suits against salary buyers for the recovery 
of money, and informing them, as an inducement to institute such suits, 
that the lawyers on said committee will represent them free of charge. 
Employers of customers of salary buyers have been urged in the same 
manner to co-operate in said campaign by assuring such employees that 
they ‘‘will not be prejudiced in their employment by their violation of 
their contracts with salary buyers . . . nor by their becoming involved 
in litigation with salary buyers,’’ and by counseling, advising and so- 
liciting their employees dealing with salary buyers, ‘‘to avail themselves 
of the free legal service of said Bar Association’’ in bringing suits in 
the courts of this State against salary buyers for the recovery of money. 
The defendants intend in this manner to stir up vexatious suits and 
quarrels between salary buyers and the employers of their customers 
and between salary buyers and their customers. As a result of this 
eampaign many of the customers of salary buyers, ‘‘including your 
petitioner,’’ have been influenced to avail themselves of free representa- 
tion by the lawyers on said committee and have breached their contracts 
and instituted suits against salary buyers for ‘‘the recovery of alleged 
usury payments.’’ The suits now pending and those the defendants 
seek to have filed ‘‘are not . . . for the bona fide purpose of recovering 


any money but for the unlawful purpose of harassing, vexing, injuring 
and damaging salary buyers and their business’’ in furtherance of their 
design to put salary buyers out of business. 


Since the beginning of the present campaign, the number of cus- 
tomers violating their contracts with salary buyers has doubled, but 
‘‘it is impossible to tell which customers have since the commencement 
of said campaign . . . violated their contracts on account of said cam- 
paign and which ones have violated their contracts that would have 
done so without the commencement of said campaign,’’ for the purpose 
of recovering damages against the defendants, and accordingly ‘‘unless 
defendants are restrained and enjoined from any further efforts to put 
salary buyers . . . out of business by the methods herein complained 
of, petitioner will be irreparably injured and damaged.’’ ‘‘ Hundreds 
and possibly thousands of persons will be influenced’’ by the conduct 
of the defendants ‘‘to file suits in the courts of this county against 
salary buyers at a large expense to taxpayers, to pay .. . court offi- 
cials to try such cases, and at a large expense to the salary buyers. . 
for attorney’s fees, loss of time . .. other incidental expenses in de- 
fending such suits, and in the loss of court costs and all other expenses 
of litigation in cases lost by such customers as filed such suits and then 
go in bankruptcy to avoid the evil consequences of depending on said 
bar association to protect them against such risks’’; and ‘‘innumerable 
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law suits for injunction and for damages, actual and punitive, will be 
made necessary and will be filed against various employers and their 
employees for participating, aiding, abetting and assisting said bar 
association in its unlawful conspiracy against salary buyers,’’ unless 
the defendants are enjoined from the further prosecution of said cam- 
paign. 

The conduct of the defendants in voluntarily advising and calling 
upon customers of salary buyers to breach their contracts and to in- 
stitute suits in the courts of this State against salary buyers for the 
recovery of money and in offering the services of the lawyers on said 
committee to them free of charge for such purposes is ‘‘illegal, un- 
ethical, and contrary to the public policy of this State’’ and tends to 
directly and immediately ‘‘injure, damage, and destroy salary buyers, 
including petitioner’’ in violation of his rights; ‘‘to be secure in his 
property and in the conduct of his business unmolested and uninter- 
fered with by defendants except in accordance with the laws of this 
State.’’ Such conduct tends to excite and stir up vexatious lawsuits 
against salary buyers and is prohibited by the provisions of Code, 
§§ 9-405, 9-9902. To permit the defendants to continue their campaign 
and destroy salary buyers will deprive them of their property without 
due process of law in violation of the 5th amendment of the constitution 
of the United States, Code, § 1-805, and in violation of the 14th amend- 
ment of the constitution of the United States, Code, § 1-815 ‘‘because 
the business of salary buyers . . . is a lawful business, licensed, taxed 
and regulated by the State and also licensed and permitted by the City 
of Atlanta, and salary buyers, including your petitioner, are bounded 
[bonded] by the City of Atlanta for the protection of any person found 
by the courts to have injured or damaged such person in violation of 
the laws in the conduct of said business.’’ 

The defendants answered the plaintiff’s petition. Omitting detailed 
elaboration, the answer set up in substance that the program of the 
association in connection with the Usury Committee is not directed 
against any particular type of person or corporation, but against ‘‘all 
lenders and salary buyers violating the law of Georgia by charging 
usurious interest or making illegal charges’’; that it is not its purpose 
to drive any person or corporation out of business that is operating 
legally but to lend its aid to stop illegal operation by any type of lender 
or salary buyer; that its real purpose is to require all lenders and all 
salary buyers to comply strictly with the laws of Georgia and ‘‘to de- 
feat exaction of usurious interest or illegal charges by any and all types 
of lenders or salary assignment purchasers’’; that they are seeking to 
secure the co-operation of employees and employers in the program but 
have never ‘‘advised any person to disregard, breach, violate, renounce 
and repudiate any legal contract made by any. such person.’’ It was 
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denied that the program of the association, through its committee, to 
eliminate the lending of money at usurious rates of interest and ‘‘to 
assist oppressed individuals who have been subjected to illegal and 
usurious charges,’’ is illegal or contrary to the public policy of this 
State. The defendants further alleged that the plaintiff ‘‘does not 
come into equity with clean hands . . . and is not entitled to any re- 
lief by a court of equity’’ for the reason that he has failed to keep the 
book required of him by Code, § 25-209 which ‘‘renders void ipso facto 
and (the?) license held by him’’; and is operating a money lending 
business under the guise of a license issued to him as a salary buyer, 
and is lending money at usurious interest, contrary to the laws of the 
State. 

The plaintiff attached to his petition two exhibits which he alleged 
to be statements that were issued by the president of the defendant 
bar association ‘‘in connection with said campaign against salary 
buyers.’’ These exhibits, in so far as material here, are as follows: 

First: ‘‘Members of the executive committee of the Atlanta Bar 
Association at a conference Saturday morning perfected plans for the 
furtherance of the campaign which the association has recently launched 
against persons and concerns violating the usury laws of the State. 


“‘The campaign which was inaugurated several weeks ago is in- 
tended to eliminate so-called ‘loan sharks’ operating lending agencies 
through which rates of interest in excess of that permitted by law are 
reported to have been charged. 

‘‘A committee of attorneys headed by Victor K. Meador was ap- 
pointed earlier this month by Philip Alston, Sr., president of the At- 
lanta Bar Association, to formulate plans for the enforcement of usury 
laws in Atlanta and to aid poor persons who have become involved with 
lending agencies charging usurious interest rates. At the meeting of 
the executive committee Saturday the committee on enforcement of 
usury laws was authorized in behalf of the Atlanta Bar Association to: 

‘“(a) Investigate present usury laws and to recommend legislative 
changes, if needed, to prevent the collection of usurious interest from 
impoverished borrowers in Georgia. 

‘‘(b) To invite public co-operation in stamping out the violation of 
these laws and to ask for information relative to persons and agencies 
guilty of charging usurious interest. 

‘*(e) To request employers to advise their employees that the col- 
lection of usurious interest rates is forbidden by law and to ask em- 
ployees who may have become involved with usurious lenders to report 
such transactions to the committee on enforcement of usury laws; the 
employers being requested to notify their employees that they will not 
be discharged, suspended or criticized for defending against the exac- 
tion of illegal interest; ; 

‘*(d) To aid persons in resisting the illegal claims of so-called ‘money 
sharks,’ such legal assistance to be rendered by members of the com- 
mittee without charge. 

‘‘Letters addressed to employers, setting forth the plans of the com- 
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mittee and inviting their assistance, will be mailed out as rapidly as 
possible so that persons, firms and corporations engaging large numbers 
of persons who may be involved in usurious interest transactions, may 
assure their employees that they will not. be discharged or disciplined 
where suits are instituted against them on account of such transactions. 

‘‘The association points out that many persons are understood to be 
paying illegal rates of interest for money borrowed, and that in many 
instances these persons are being victimized because of a lack of legal 
advice as to their rights or because of a fear of losing their jobs in the 
event the lenders complain to their employers. 

‘‘Members of the committee have emphatically declared that it is 
not their purpose to interfere with the operation of small loan com- 
panies, credit unions and similar agencies who conduct their businesses 
in accordance with the law. On the contrary, the association has called 
attention to the fact that such agencies as these, when complying with 
legal requirements, frequently serve an important public purpose by 
making funds available to needy borrowers on the basis of moral char- 
acter, endorsements or collateral security such as ‘used furniture.’ 

‘‘The association intends only to do what it can to assist the public 
in eliminating the practice of charging excessive and illegal interest by 
persons and agencies commonly classified as ‘loan sharks.’ .. .”’ 


Second: ‘‘There has been widespread comment upon the campaign 
recently undertaken in Atlanta by the Atlanta Bar Association looking 
toward the better enforcement of the usury laws of the State. Some 
of this comment has been critical, but by far the greater part of it has 
been in the nature of a commendation.’’ 

In his affidavit prepared for the purpose of: the interlocutory hear- 
ing the plaintiff stated ‘‘that he is engaged in the business of buying 
salary and wage accounts under the trade name of Acme Finance Com- 
pany ...in Atlanta, Fulton County, Georgia; that deponent is li- 
censed by the State of Georgia, the County of Fulton and the City of 
Atlanta to conduct the business of a wage and salary buyer. . . . De- 
ponent further says that his business has gone down since February 9, 
1940, from day to day, until the volume of business done by deponent 
at the present time is not 50% of the volume deponent was doing prior 
to the 9th day of February, 1940; that customers repudiating their con- 
tracts of assignment with deponent since February 9, 1940, have grown 
to two or three times the number who repudiated their contract of 
assignment with deponent prior to February 9, 1940. . . . Deponent 
further says that the only people with whom deponent does business are 
employed people and the majority of deponent’s customers are salaried 
men and women earning in excess of $100 a month, and a very large 
percentage of those who have repudiated their contracts since February 
9, 1940, are persons earning more than $100 a month and a considerable 
percentage of them earning in excess of $200 per month. Deponent 
does not lend money but purchases wage accounts.’’ Plaintiff attached 
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to his affidavit certain exhibits. Among these was a statement made 
up by the defendant bar association and sent to various employers in 
Fulton County to be distributed by such employers among their em- 
ployees and certain extracts from the Atlanta Constitution of February 
9th, 10th, 13th, 18th, 20th, and 25th. 

The following are material quotations from the newspaper articles: 


Atlanta Constitution, February 20, 1940: ‘‘... The Atlanta Bar 
Association’s drive against loan sharks, who charge interest rates as 
high as 520 per cent. a year, took definite form yesterday in a confer- 
ence of leaders to map procedure. . . . It was announced that the meet- 
ing, which consumed nearly three hours, was devoted to a survey of 
the field. The first decision reached was to work for complete co- 
operation of employers with the movement to end ‘iniquitous rates’ not 
only in the interest of the direct victim but of legitimate business houses, 
large and small, who suffer from his inability to pay. . . . ‘Our work 
will be greatly simplified,’ declared Chairman Meador, ‘if employers 
will assure employees of the safety of their jobs if they reveal the toils 
in which they are caught. A stern employer attitude is the sharks’ 
handiest weapon of extortion, for the man in fear of his job will pay 
in silence, and the shark thrives.’ ’’ 


Atlanta Constitution, February 25, 1940: ‘‘Four Bar Association 
Suits Seek Recovery of Interest. Test cases filed charging illegal rates 
were paid. Committee members represent plaintiffs; One says he was 
charged $259 on $40. The Atlanta Bar Association yesterday filed 
four suits in an attempt to recover interest allegedly more than the 
legal rate and possibly looking toward having the principal of an il- 
legally high-rate loan declared forfeited by the lender. In one case, 
that of C. M. McCahan against the Ward Investment Company, recov- 
ery was sought of $259 declared to have been paid as interest on a loan 
of $40. In another, D. S. Sheppard against J. T. Baker, $145.80 was 
sought to be recovered as interest paid on a $12 loan. The third suit, 
D. S. Sheppard against Beeman Company, Inc., asked return of $188 
allegedly paid on a loan of $40. The fourth, Carl Wester versus M. R. 
Markham and State Finance Company, recited $86 interest on a $20 
loan. . . . Meantime, the executive committee of the bar association, 
meeting yesterday morning, formally approved plans of the committee 
to proceed along: these lines: ‘(a) Investigate present usury laws and 
to recommend legislative changes, if needed, to prevent the collection of 
usurious interest from impoverished borrowers in Georgia. (b) To in- 
vite public co-operation in stamping out the violation of these laws and 
to ask for information relative to persons and agencies guilty of charg- 
ing usurious interest. (c) To request employers to advise their em- 
ployees that the collection of usurious interest rates is forbidden by 
law and to ask employees who may have become involved with usurious 
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lenders to report such transactions to the committee on enforcement of 
usury laws; the employers being requested to notify their employees 
that they will not be discharged, suspended, or criticized for defending 
against the exaction of illegal interest. (d) To aid persons in resisting 
the illegal claims of so-called ‘‘money sharks,’’ such legal assistance 
to be rendered by members of the committee without charge.’ ”’ 


The defendants introduced the affidavits of five persons who had had 
dealings with the plaintiff of which that of C. M. McCahan is typical. 
His affidavit was as follows: ‘‘Deponent says that on or about May 16, 
1938, he went to the office of C. E. Gunnels, trading as Acme Finance 
Company, in the Healy Building, Atlanta, Georgia, and there borrowed 
the sum of $35.00, on which amount deponent was charged 20% of the 
principal amount, or $7.00, as interest for a period of one month, and 
that deponent was required to sign a paper which he has later been in- 
formed was a wage assignment, but that he was given nothing in evi- 
dence of the transaction, no copy of the paper he executed; that on 
June 15, 1938, when payment was due on said transaction, deponent 
paid to said C. E. Gunnels interest charges in the amount of $7.00 and 
immediately received back the amount of $40.00, executing a paper in 
the sum of $48.00, the $8.00 being interest for one month, which was 
to be paid July 15, 1938. Deponent says that thereafter, on or about 
the 15th day of each month, on deponent’s payday, that he would pay 
to the said lender, C. E. Gunnels, the amount called for in the alleged 
assignment, to wit, $48.00, and immediately upon the execution of a 
new paper in the same amount, would receive back $40.00. That this 
procedure continued for several months until the first part of the year 
1939, when deponent only paid the amount of the charges each month, 
to wit, $8.00, and would sign a new paper, like unto the former papers, 
in the amount of $48.00, but that during 1939 and to January 16, 1940, 
deponent was not required to pay the amount called for in the alleged 
assignment, but only the interest charges. Deponent says that he missed 
making a payment on December 15, 1939, but that on January 16, 1940, 
he was required to pay the sum of $16 as interest for two months, and 
executed a new paper in the amount of $48.00. Deponent says that he 
was never given a copy of any of the papers he signed and was never 
given a receipt for any of the money paid, nor was he given anything in 
writing, or otherwise, to show evidence of the transactions, and that 
the papers he paid were all kept by the lender, C. E. Gunnels, trading 
as Acme Finance Company, and never returned to deponent. Deponent 
further says that he has been informed that the papers he signed were 
salary or wage assignments, but that he was never given a copy of said 
papers he signed, and that said C. E. Gunnels, trading as Acme Finance 
Company, never made any attempt to collect the wages from deponent’s 
employer by reason of the assignment, and never served the alleged 
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assignment or a copy of the same on deponent’s employer, and so long 
as deponent was paying C. E. Gunnels said Gunnels made no objections 
to deponent collecting the money due him as wages. Deponent further 
says that he was and is paid semi-monthly, on the 1st and 15th of each 
month, and that any wages covered by any alleged assignment was not 
due to be paid until after deponent had collected his pay the second 
pay-day following the date of execution. That deponent had nothing 
due him to sell to said C. E. Gunnels, which fact was known to C. E. 
Gunnels. That the taking of assignments and allowing deponent to 
make payments as above set out, and to renew the loan on his pay-day 
once each month, was a scheme and device used intentionally by said 
C. E. Gunnels, trading as Acme Finance Company, to evade the usury 
laws of Georgia.’’ 

Also introduced was the affidavit of Philip H. Alston, president 
of the Atlanta Bar Association, which was in part as follows: ‘‘ Affiant 

. States that . . . the sole purpose of the committee on enforcement 
of usury laws is to see that the laws of Georgia are complied with by 
various persons and companies engaged in the business of making loans 
or purchasing salaries, and to aid and assist persons having dealing with 
loan companies or companies purporting to take salary assignments, 
where such persons have been subjected to usurious interest charges 
or illegal charges of any nature whatsoever... . - Affiant further states 
that in his opinion there are many persons and/or companies operating 
illegally in Atlanta and Fulton County, Georgia, and that it is a 
matter of public interest going to the welfare of the entire community 
to see that usurious interest and illegal charges are eliminated, and that 
all companies lending money to salaried employees in small amounts, 
or taking salary assignments from such employees, be required to com- 
ply strictly with the laws of Georgia.’’ 

Ezra E. Phillips, of Atlanta, for plaintiff in error. 

Frank Carter, W. Colquitt Carter, and John J. Poole, all of Atlanta, 
for defendants in error. 


REID, C. J.—The foregoing statement of facts presents somewhat 
in detail the case submitted to the judge in the superior court, on which 
he rendered the judgment complained of. 

The plaintiff sought to show such an unlawful interference with his 
business as would authorize an injunction. It seems to be generally 
recognized that in a proper case a court of equity has the authority to 
enjoin illegal interference with the right of one to carry on a lawful 
business. See 28 Am. Jur. § 116 et seq.; 30 Am. Jur. p. 55; Employing 
Printers’ Club v. Doctor Blosser Co., 122 Ga. 509, 50 S. E. 353, 69 
L. R. A. 90, 106 Am. St. Rep. 137, 2 Ann. Cas. 694; Southern Ry. Co. v. 
Chambers, 126 Ga. 404, 55 S. E. 37, 7 L. R. A., N. S., 926; Kinney v. 
Scarbrough Co., 138 Ga. 77, 74 S. E. 772, 40 L. R. A., N. S., 473. It 
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can not be held however under this or any other principle that has been 
brought to our attention that the judge erred as a matter of law in re- 
fusing to issue the injunction prayed for in the present case. 

The evidence as a whole indicates that the acts and conduct of the 
defendants are designed to and have as their purpose the better enforce- 
ment of the usury laws of this State. They seek to ferret out and ex- 
pose those engaged in loaning money to small salaried borrowers at 
exorbitant rates of interest, to the end that they may be prosecuted. 
They seek to protect and relieve those who have borrowed money and 
are being required to pay excessive and illegal charges therefor. They 
have offered their services to such persons free of charge, to defend 
against such illegal exactions and in the institution of actions to recover 
amounts illegally paid under loan contracts. For all of this they should 
be commended rather than condemned. It does not appear that the 
defendants have made any false representations or have published any 
libelous or slanderous statements to the public concerning the plaintiff. 
It does appear that they charged that many persons engaged in the 
business of buying salaries were in fact lending money at usurious 
rates of interest, and it appears from the evidence that, at least as to 
the plaintiff, there are some justification for the statement. While the 
plaintiff alleged that he was engaged in the business of buying salaries 
and as such was licensed by the State, the county, and the city; and 
stated in his affidavit in this connection that he ‘‘does not lend money 
but purchases wage accounts,’’ the evidence introduced at the hearing 
by the defendants clearly indicated that under the guise of: purchasing 
salaries he was actually lending money at grossly usurious rates of 
interest. No scheme or device has yet been invented, the substantial 
effect of which is to violate the usury laws of this State, that the courts 
have not condemned as such. While a bona fide purchase of earned 
wages is not a loan and is not governed by the laws relating to interest, 
it has many times been held that what may appear to be an assignment 
of wages may in substance and in fact be a loan at usurious rates of 
interest. See, Parson v. Fox, 179 Ga. 605, 176 S. E. 642; Portwood v. 
Bennett Trading Co., 184 Ga. 617, 192 S. E. 217; Jackson v. Blood- 
worth, 41 Ga. App. 216, 152 S. E. 289; Hinton v. Mack Purchasing Co., 
41 Ga. App. 823, 155 S. E. 78; Franklin Finance Corp. v. Head, 58 Ga. 
App. 475, 199 S. E. 59; Hanes v. Henderson, 58 Ga. App. 475, 199 
S. E. 59. The evidence does not indicate that a single contract of the 
plaintiff, claimed to have been repudiated as a result of the campaign 
of the defendants, was a bona fide assignment of salary rather than a 
loan at usurious interest, and which had not been fully paid off by such 
illegal charges, or that the plaintiff is in fact conducting a bona fide 
business of purchasing earned wages. The judge may well have con- 
eluded that the contrary was true, and it is entirely possible that he 
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was impressed that to issue the injunction sought would be but to lend 
to the plaintiff the aid of the processes of a court of equity in a con- 
tinuing violation of the usury laws of this State. Cf. Griffith v. City of 
Hapeville, 182 Ga. 333(2), 185 S. E. 522. 

It is not wrongful to induce a repudiation of an illegal contract, 
30 Am. Jur. 73, § 21; Dr. Miles Medical Co. v. John D. Park & Sons 
Co., 220 U. S. 373, 31 S. Ct. 376, 55 L. Ed. 502. Nor was the defend- 
ant’s offer to represent free of charge persons caught in the toils of the 
usurious money-lender in defending against such illegal exactions, and 
to represent them in bringing actions to recover amounts illegally paid 
under loan contracts a violation of Code, §§ 9-405, 9-9902, in reference 
to the solicitation of legal employment and the offense of barratry. 

We do not believe that it is true, as contended by counsel for the 
plaintiff, that the enforcement of the usury laws of this State is a mat- 
ter solely for the law enforcement officers and of those from whom 
usury is being exacted and that it is illegal and unethical for lawyers 
to publicly criticize an alleged widespread violation of such laws and 
to seek to eradicate the evil by the means here shown. Much could be 
said as to why their position in the community makes it entirely appro- 
priate that they undertake such a movement and assume such respon- 
sibilities in reference to the general welfare of the public. 

We see no reason why the judgment of the learned judge should 
be disturbed. 
Judgment affirmed. 





































EFFECT OF TRANSFER OF BANK STOCK PRIOR 
TO INSOLVENCY 





State ex rel. Department of Financial Institutions v. Hardy, Supreme 
Court of Indiana, 30 N. E. Rep. (2d) 974 





One who became a stockholder of an Indiana banking institution 
prior to its insolvency but after the bank had been taken over for 
liquidation and had ceased to operate, is not liable as a ‘‘stock- 
holder’’ of bank within superadded liability provided for by the 
Indiana Constitution, Art. 11, 6. (Constitutional provision repealed 
November 5, 1940, all shares issued after December 1, 1940, exempt; 
others exempt after June 1, 1941, on five months’ notice.) 





Suit by the State of Indiana, on the relation of the Department of 
Financial Institutions, against Georgia Hardy to enforce payment of 
assessment growing out of the insolvency of a state bank. From a 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1442. 
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judgment in favor of the defendant on refusal of the plaintiff to plead 
further after the trial court sustained the defendant’s demurrer to the 
amended complaint, the plaintiff appeals. 

Judgment affirmed. 


Wade H. Free, Sp. Atty., of Anderson, for appellant. 
Mays & Shine, of Anderson, for appellee. 


SHAKE, J.—The facts disclosed by the complaint and admitted by 
the demurrer for the purpose of forming an issue of law were as fol- 
lows: On October 31, 1931, the Citizens Bank of Anderson, Indiana, 
a bank of discount and deposit organized under the laws of Indiana, 
voluntarily closed and entered into a process of liquidation under the 
jurisdiction of the State Banking Department. The bank was not at 
that time insolvent. On July 14, 1933, the property and assets of the 
bank were taken over for liquidation by the Department of Financial 
. Institutions of the State of Indiana, and on September 26, 1935, the 
bank was adjudged insolvent and a 100 per cent. assessment was levied 
against its stockholders, In the meanwhile, on August 11, 1933, Thomas 
M. Hardy died testate, the owner of 30 shares of the capital stock of 
said bank, and there was an administration upon his estate. The com- 
plaint alleges that in the administration of said estate the ‘‘executors 
sold said thirty shares of stock to the defendant Georgia Hardy, and 
said sale was submitted to and duly approved by the Judge of the Madi- 
son Cireuit Court, Indiana, and that thereby the defendant Georgia 
Hardy became and is the owner of said thirty shares of the capital stock 
of Citizens Bank, Anderson, Indiana.’’ lt was further alleged that the 
certificate representing said stock was not surrendered by the appellee 
and that no transfer thereof was made on the books of the bank. The 
exact date when the appellee acquired the stock is not disclosed, but it 
was after the Department of Financial Institutions had taken over the 
affairs of the bank for liquidation. 

The complaint before us affirmatively discloses that the appellee 
acquired the stock in controversy after the bank had ceased to operate 
and had entered into liquidation. This suggests an inquiry as to the 
status and liabilities of one who acquires stock in a closed bank. The 
problem is not without difficulties, and we shall review some of the cases 
that appear to throw light upon the subject. In Broderick v. Aaron 
(Kornberg), 1935, 268 N. Y. 260, 197 N. E. 274, 276, 103 A. L. R. 684, 
the New York Court of Appeals considered a situation which, upon the 
facts, is comparable to the case now before us. An effort was made to 
enforce an assessment liability against one to whom bank stock was 
transferred after the institution had passed under the control of the 
Superintendent of Banks and after it had suspended operations. Sec- 
tion 7 of article VIII of the New York Constitution 1894, upon which 
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the liability for assessment was based, was as follows: ‘‘The stockholders 
of every corporation and joint-stock association for banking purposes, 
shall be individually responsible to the amount of their respective share 
or shares of stock in any such corporation or association, for all its debts 
and liabilities of every kind.’’ 

The New York court pointed out in its opinion that there was a 
statute in that state which defined stockholders of corporations and joint 
associations for banking purposes so as to include ‘‘every owner of 
stock, legal or equitable, although the same may be on such books in 
the name of another person.’’ In the consideration of the case, sig- 
nificance was attached to this legislative enactment; while in this state, 
the constitutional liabilities imposed upon stockholders of banks are 
regarded as self-executing, no ancillary legislation being necessary to 
the enjoyment of the rights given or the enforcement of the duties im- 
posed. Gaiser v. Buck, 1931, 203 Ind. 9, 179 N. E. 1, 82 A. L. R. 1348 
(annotated). We therefore quote from the New York opinion for the 
reasoning appearing therein, recognizing that the situation presented 
differs somewhat from that before us in the instant case (268 N. Y. 
266, 197 N. E. 277, 103 A. L. R. 687) : 


‘“‘The question is narrow. We do not now determine whether a 
person who becomes a stockholder in a bank or corporation, which 
though insolvent or in default in payment of a debt or liability, yet 
continues to transact business, is subject to personal liability. We may 
now pass only upon the question of whether such liability is imposed 
upon the owner of stock in a corporation which did not and could not 
conduct a bank after the acquisition of the stock. ... 

‘*We fail to find in the law any indication of intent to hold respon- 
sible for the debts and liabilities of a bank those who acquired stock 
in a banking corporation after it had ceased to do business as a bank 
under a mandate of the state. Until then, the responsibility could be 
shifted from one person to another by transfer of stock. Thereafter 
the responsibility became irrevocably affixed to those who were then 
‘stockholders.’ Those who thereafter acquired the stock were at no 
time stockholders in a corporation which conducted, or which had power 
to conduct, a bank. They at no time as stockholders shared in the con- 
trol of a banking corporation. They at no time shared in the profits 
derived from a banking business. . . 

‘*By the closing of the bank the right of the corporation to conduct 
a banking business is terminated, or at least suspended. Though even 
after such closing, stockholders may still transfer their stock, and the 
new owners thus obtain the status of stockholders, what passes to them 
by such transfer is only a stockholder’s rights in a corporation which 
is temporarily or permanently without power to conduct a bank. If the 
bank fails to reopen, if its assets are insufficient to meet its liabilities, 
then these new stockholders of the corporation at no time become stock- 
holders in a bank or in a ‘corporation for banking purposes’ within the 
letter or spirit of the law, and they are not subject to personal respon- 
sibility for its debts or liabilities.’’ 
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More recently, the Supreme Court of Ohio considered the same ques- 
tion in Squire, Supt., v. Harris, 1939, 135 Ohio St. 449, 21 N. E. 2d 
463. Section 3 of article XIII of the Ohio Constitution recited : ‘‘Stock- 
holders of corporations authorized to receive money on deposit shall be 
held individually responsible, equally and ratably, and not one for an- 
other, for all contracts, debts, and engagements of such corporations, 
to the extent of the amount of their stock therein, at the par value 
thereof, in addition to the amount invested in such shares.’’ 

Squire, as Superintendent of Banks, in charge of the liquidation of 
The Union Trust Company, sought to enforce an assessment against one 
Harris, who acquired stock of the trust company after it ceased to func- 
tion as a bank. The court said (135 Ohio St. 453, 21 N. E. 2d 465) : 


‘‘Here, as has been observed, The Union Trust Company ceased to 
receive money on general deposit and suspended payment to its de- 
positors in the ordinary course of business on February 27, 1933, by 
direction of the Superintendent of Banks, acting within his authority. 
It defaulted in meeting its obligations, and desisted from the pursuits 
which are ordinarily associated with the normal functioning of a bank. 
Its status in relation to creditors then became fixed. It never again 
engaged in active banking operations, and in a comparatively short 
time was placed in liquidation. In the absence of some compelling 
reason, why should creditors be entitled to demand contribution from 
Harris to pay their debts? These debts all accrued before he purchased 
the stock, so it follows that creditors did not become such on the 
strength of his responsibility as a stockholder. .. . 

‘‘Basing our conclusion upon the controlling organic law of Ohio, 
applied to the facts disclosed by the record, we do not believe that de- 
fendant Harris became a stockholder in a corporation ‘authorized to re- 
ceive money on deposit,’ within the meaning and intent of such phrase 
as used in the Constitution.”’ 


We now come to the consideration of our own constitutional man- 
date. Section 6 of article 11 of the Constitution of Indiana provided: 
‘‘The stockholders in every bank or banking company shall be indi- 
vidually responsible, to an amount, over and above their stock, equal to 
their respective shares of stock, for all debts or liabilities of said bank 
or banking company.’’ 

We are particularly concerned with the meaning of the words ‘‘stock- 
holders in every bank or banking company.’’ In Gaiser v. Buck, supra, 
this court was asked to hold that the banks and banking companies 
referred to were banks of issue and circulation, such as existed at the 
time the Constitution was adopted; and in Rowley v. Pogue, 1932, 203 
Ind. 655, 178 N. E. 449, 181 N. E. 589, 185 N. E. 273, it was urged that 
the constitutional liability should not extend to loan, trust, and safe 
deposit companies. This court rejected both contentions. In the Gaiser 
case, the Debates of the Constitutional Convention were looked to, from 
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which it appears that the delegates understood banks and banking com- 
panies, as referred to in § 6 of article 11, to embrace ‘‘banks . . . of 
three kinds: banks of deposit, banks of discount, and banks of circula- 
tion.’’ II Debates of Ind. Const. Convention (1850), p. 1919. It was 
concluded in the Gaiser case that the language of the provision of the 
Constitution was broad enough to include banks of discount and deposit, 
and in the Rowley case the application of the liability was extended 
to embrace loan, trust, and safe deposit companies. 

In the Rowley case, the court quoted with approval from Robinson- 
Pettit Co. v. Sapp, 1914, 160 Ky. 445, 448, 169 S. W. 869, 870, as fol- 
lows (203 Ind. 668, 181 N. E. 591): ‘‘ ‘The real owner of the [bank] 
stock should sustain the loss, and, if the nominal owner of the stock 
has it to pay, he may in such a case recover from the real owner. But 
the creditor may look either to the transferor or the transferee.’ ’’ 

The appellant cites this case in his brief and calls our particular 
attention to the last clause of the quotation. An examination of the 
opinion from which the quotation was extracted reveals, however, that 
the case involved an alleged fraudulent transfer of stock made while 
the bank was in operation. The authority is therefore not in point here. 

As applied to the situation with which we are here dealing, there 
does not appear to be any sound basis for substantial distinction as to 
the meaning of the clause ‘‘every corporation and joint-stock association 
for banking purposes,’’ found in the New York Constitution ; ‘‘corpora- 
tions authorized to receive money on deposit,’’ as used in the Ohio Con- 
stitution; and ‘‘every bank or banking company,’’ appearing in the 
Constitution of Indiana. Paraphrasing the language of the Indiana, 
New York, and Ohio Constitutions, respectively, it might be asserted 
that the Citizens Bank of Anderson, Indiana, was a bank or banking 
company—in other words, a corporation for banking purposes, one 
authorized to receive money on deposit. These constitutional provisions 
respecting the liabilities of bank stockholders were no doubt imposed in 
order to exact of those responsible for the policies and practices of 
the financial institutions referred to that high degree of probity and 
rectitude which should accompany the assumed responsibility of handling 
other people’s money. The application of the rule would not seem to 
be justified when the transferee does not become a stockholder until 
after the liabilities have become fixed, the assets are frozen, and the 
bank has ceased to operate as such. 

Since the amended complaint affirmatively discloses that the appellee 
did not acquire stock in the Citizens Bank of Anderson, Indiana, until 
after it closed and was in liquidation, there was no error in the action 
of the Madison Cireuit Court in sustaining the appellee’s demurrer to 
the appellant’s third amended complaint. 
The judgment is accordingly affirmed. 
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RIGHTS OF SURETY AFTER PAYING SECURED 
DEPOSITOR IN LIQUIDATED BANK 


American Surety Co. v. Bethlehem National Bank, United States Cir- 
cuit Court of Appeals, Third Circuit, 116 Fed. Rep. (2d) 75 


Deposits of the Commonwealth of Pennsylvania in a national 
bank were secured by the bank’s bond with the plaintiff as surety. 
Upon liquidation of the bank, the Commonwealth received a 40 per 
cent. dividend and the surety paid the Commonwealth the balance. 
In return the surety received an assignment from the Commonwealth 
after paying the claim. It was held that the surety was not entitled 
to dividends on the full amount of the Commonwealth’s claim but 
only on the amount actually paid. The amount received by the 
Commonwealth prior to the payment by the surety did not hurt the 
surety because it reduced, by that much, what the surety had to 
pay. Since no actual tender of dividends had been made to the 
surety, the latter was entitled to interest on the dividends when paid 
from the time such dividends were declared. 12 U.S. C. A. § 194. 


Action by the American Surety Company of New York against the 
Bethlehem National Bank of Bethlehem, Pennsylvania, and L. M. Reed, 
substituted receiver of the bank, to recover dividends declared by the 
receiver. From a judgment for plaintiff, 33 F. Supp. 722, defendants 
appeal. 

Reversed and cause remanded. 

H. P. McFadden, of Bethlehem, Pa., for appellants. 

Rutledge Slattery, of Philadelphia, Pa., and Frank P. Slattery, of 
Wilkes-Barre, Pa., for appellee. 


GOODRICH, C. J.—At the closing of the Bethlehem National Bank 
of Bethlehem, Pa., the Commonwealth of Pennsylvania had on deposit 
$135,000. It was secured by the bank’s bond for $125,000 with the 
plaintiff as surety. As additional security the bank had pledged bonds 
with the Commonwealth, par value of which was $12,000. These bonds 
were sold for $12,411.44. The Commonwealth received the first divi- 
dend of 40% in the course of liquidation of the bank and the plaintiff 
paid the Commonwealth the balance. The total amount paid by the 
plaintiff, not counting interest, was $68,588.56. 

The question before the court on this appeal is the basis upon which 
the plaintiff surety might prove and receive dividends. Plaintiff takes 
the position that it is entitled to dividends upon the full amount of its 
obligee’s original bank claim which was $135,000. The court below, 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
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D. C., 33 F. Supp. 722, 724, after a carefully prepared and thoughtfully 


reasoned opinion, sustained the plaintiff’s view. The receiver contends: 


that plaintiff is entitled to participate in the liquidation of the bank 
to the extent of a claim of $68,588.56, the amount it actually paid to 
the Commonwealth. There is also the question of whether the plaintiff 
is entitled to interest upon further dividends which have been declared 
and paid to other creditors, but which the plaintiff has not received. 
The difficulty with regard to the decision is clearly stated by the 
trial court in this language: ‘‘It is not easy to arrive at any solution 
which is entirely satisfactory and leaves one free from doubt as to the 
justice of the result. On the one hand, if the surety be allowed divi- 
dends on the full amount of the creditor’s claim, they will be based upon 
an amount in excess of what he has expended, whereas the general 
creditors will be sharing only on the basis of their actual advancements. 
If, on the other hand, the surety is limited to the amount which he 
has actually paid as the basis of his claim, then the general creditors 
get a windfall, for no other reason than that one of them has bought 
and paid for additional protection which none of the others chose to 
take—for, of course, if there had been no suretyship, the creditor would 
be proving and receiving dividends on the full amount of his claim.”’ 


Nobody disputes the general right of a surety who pays a principal 
debtor’s obligation to reimbursement and indemnity from the debtor 
whether expressly provided by contract or not. Nor does either party 
to this litigation dispute the general doctrine by which a surety who 
pays a creditor is subrogated to the creditor’s rights. Restatement, 
Restitution § 162. The question here is much narrower, for it has to 
do, not with the broad principles of subrogation, but with the rights 
of a surety who has paid a part of a claim against a national bank 
which is in liquidation. Both the lower court and the parties agree 
that the Pennsylvania decisions are not controlling because what is in- 
volved here is the distribution of assets of an insolvent national bank. 
Again to quote from the opinion below: ‘‘Under the Federal Banking 
Law, 12 U.S. C. A. § 194, distribution is to be ‘rateable,’ and it is for 
the Federal Court to determine what that means in each particular 
ease. Of course, in so doing, considerations of underlying equitable 
principles as well as fairness and justice to all interests govern.’’ 33 
F. Supp. 722, 725. 

One can make a formally logical argument in support of the surety’s 
position. In Merrill v. National Bank of Jacksonville, 1899, 173 U. S. 
131, 19 S. Ct. 360, 43 L. Ed. 640, it was held by the Supreme Court, 
though not without very vigorous dissent, that the ‘‘equity rule’’ was 
the one to be applied as between a debtor and the creditors where a 
national bank was in liquidation. By that decision a creditor was per- 
mitted to prove in the liquidation proceedings for the full amount of 
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his claim notwithstanding he was protected by collateral which covered 
a large part of it. That decision, of course, binds this court.1 But that 
case did not concern a surety and, therefore, is not directly in point 
here. However, if a surety, upon paying the creditor, is entitled to 
step exactly into the creditor’s shoes by the doctrine of subrogation, it 
is arguable that he has all the rights which the creditor had, including 
the right to prove for the full amount of the claim. As a possible make- 
weight it can be added that the surety in this case took an assignment 
from the creditor, after the surety had paid the sum due the creditor. 
This makeweight, however, has no added force since, at the time of the 
assignment, the claim had been discharged. We do not think that the 
assignment added anything to the rights which the surety already had. 
See Louisville Trust Co. v. Royal Indemnity Co., 1929, 230 Ky. 482, 
20 S. W. 2d 71. 

The flaw in the argument is the major premise that subrogation 
involves a complete assimilation by the one subrogated of all of the 
eredtior’s rights. It is another illustration of the point that one can 
get out of a major premise all that he puts into it. Subrogation is not 
an inflexible legal concept nor a hard and fast rule like that of the 
common law which required words of inheritance to create an estate 
in fee simple. It is simply an exercise of the equitable powers of a 
court and is allowed ‘‘only when it does not conflict with the legal 
or equitable rights of other creditors of the common debtor; and the 
principle is one of equity merely, and will be carried out in the exercise 
of a proper equitable discretion, with a due regard to the legal and 
equitable rights of others.’’ Sheldon on Subrogation (2d Ed. p. 5). 
For instance a surety company has recently been held not to be entitled 
to subrogation to the Commonwealth’s preference over other depositors. 
In re South Philadelphia State Bank’s Insolvency, 1929, 295 Pa. 433, 
145 A. 520, 83 A. L. R. 1123. Comment (a) of § 138 of the Restate- 
ment of Security, Tent. Dr. No. 4, states that ‘‘Subrogation is based 
on general principles of justice and does not spring from contract 
although it may be confirmed or qualified by contract. It is a mode 
which equity adopts to compel the discharge of a debt by the one who 
in good conscience ought to pay it. . . . Subrogation, as a creation of 
equity is subject to the limitation that it will not be allowed where it 
will prejudice the creditor or be inequitable to third persons.’’? 

What, then, is the equitable rule to apply to this surety company to 
secure the ‘‘rateable distribution’’ required by the statute? We are 


* But an interesting paper by Mr. Ralph E. Clark in 15 Ill. L. Rev. 171, 180, 
suggests that a serious question is presented whether the Supreme Court would con- 
tinue to support the “chancery” rule. 


*The right of the surety to subrogation is stated to exist to the extent that 


he has contributed to the satisfaction of the creditor; Restatement, Security, Tent. 
Dr, No. 4, § 138. 



















374 THE BANKING LAW JOURNAL 





not faced here with the problem of the choice between the “‘equity 
rule’ and the ‘‘bankruptey rule’’ involving the rights to participation 
by secured creditors.? We should not be free to choose in that situation 
unless the Merrill case, which followed the equity rule, has been aban- 
doned. 

But the claimant here is not the secured creditor but his surety. 
Considerations which tend to support the view that the secured creditor 
should not lose the benefit of his diligence in obtaining security, when 
it comes to proving his claim against the estate of an insolvent are in- 
applicable here. The risk that the debtor bank might become insolvent 
was the very thing which the surety company insured against and pre- 
sumably was paid for so doing. That was the same risk which was 
taken by the unsecured depositors in the bank who, along with the 
surety, now seek an apportioned share of the bank’s assets. There is 
only so much money to go around; the more one gets the less someone 
else will receive. The surety and the depositors shared the same risk. 
It seems fair that they should share, in partial compensation for their 
loss, on the same basis. The basis on which the depositors share is the 
proportion of their actual loss, the amount of their deposits. The 
surety’s actual loss is the same that it paid out, which was $68,588.56. 
This, we think, is the basis on which it is entitled to claim. The plain- 
tiff argues that such a rule penalizes the surety for prompt performance 
of his obligation. We think the contrary is true. If the surety wants 
to prove for the full amount it can do so by paying promptly the 
amount of the obligation for which it stands as surety. The amount 
received by the Commonwealth prior to payment by the surety did not 
hurt the surety because it reduced, by that much, what the surety had 
to pay. 

The result reached is in accordance with the decisions of Circuit 
Courts of Appeals in the Eighth and Sixth Circuits with the Sixth Cir- 
cuit case directly in point. Ward v. First National Bank, etc., 8 Cir., 
1935, 76 F. 2d 256; Maryland Casualty Co. v. Cox, 6 Cir., 1939, 104 
F. 2d 354. 

The second point in the case raises the question whether the surety 
company is entitled to interest on the dividends payable to and re- 
ceived by the other creditors, but not by the surety. This applies to 
the second, third and fourth dividends. The receiver argues that the 
surety is not entitled to interest, at least on the second and third divi- 


® For discussion of the merits of the two rules see Note in 8 Minn. L. Rev. 232; 
Fred T. Hanson, A Secured Creditor’s Share of An Insolvent Estate, 34 Mich. L. 
Rey. 309; Clark article cited in footnote 1. 


‘Present day decisions abound with statements to the effect that the commer- 
cial surety, unlike the personal and often gratuitous surety, is not the special favor- 
ite of the law. See Sokoloff v. Fidelity & Casualty Co., 1927, 288 Pa. 211, 215, 135 
A. 746; Annotations in 12 A. L. R. 382; 94 A. L. R. 876. 
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dends, because plaintiff refused to take dividend offers made to it. The 
surety says that it was asked to sign a receipt admitting that the amount 
paid be accepted as a dividend upon the full claim of the plaintiff, 
which the receiver endeavors to explain by saying it ‘‘was no more than 
a general practice employed by the defendant bank’’ and admits that 
no actual tender of the dividends was made. The plaintiff company 
was entitled to dividends and the receiver of course does not dispute 
that fact. We think it clear that under these circumstances the surety’s 
claim for interest was well founded and that the interest on its divi- 
dends should be allowed from the time such dividends were declared. 

The judgment of the District Court is reversed and the cause. re- 
manded for further proceedings. 


FAILURE OF CONSIDERATION FOR ORIGINAL 
NOTE AS DEFENSE IN ACTION ON 
RENEWAL NOTE 


Fish v. Bush, Court of Civil Appeals of Texas, 143 S. W. Rep. (2d) 834 


As between the original parties, and as against transferees who 
are not bona fide purchasers for value, a renewal note is open to all 
defenses which might have been made against the original note, at 
least in so far as they relate to consideration, such as want or failure 
of consideration. This does not apply, of course, where there is a 
new consideration or where a note is taken in payment and not in 
renewal. 


Action by Ruth G. Bush and others against S. E. Fish on a note. 
From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded. 

W. S. Birge, of Amarillo, for appellant. 

E. O. Northeutt, of Amarillo, for appellees. 


JACKSON, C. J.—This suit was instituted in the County Court of 
Potter County, Texas, by Ruth G. Bush, Arthur J. Dalies and James A. 
Bush, the appellees herein, and the trustees of the estate of W. H. Bush, 
deceased, against S. E. Fish, the appellant, on a note dated September 
10, 1934, payable to the W. H. Bush Estate in the sum of $270.55 with 
interest thereon at 6 per cent per annum on or before six months after 
date. 


The appellant answered by general demurrer and general denial ; 


NOTE —For similar decisions see Banking. Law Journal .Digest (Fifth 
Edition) §352. 
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pleaded failure of consideration and fraud based on the false represen- 
tations of W. B. Simmons, the agent of James A. and W. H. Bush, and 
alleged that the appellees had knowledge of the fraud and failure of 
consideration. The appellant also alleged that James A. Bush was 
indebted to the estate of W. H. Bush in a sum greater than the amount 
of the note sued on. 

The appellees in a supplemental petition without a verification 
thereof asserted that W. B. Simmons was not the agent of James A. 
and W. M. Bush or either of them and pleaded that appellant was 
estopped to allege fraud or failure of consideration as a defense to the 
note. 

A jury was impaneled and the testimony introduced, after which the 
court peremptorily instructed the jury to find for appellees, and on the 
verdict so found he rendered judgment against the appellant for the 
sum of $376.45 with interest at rate of 6 per cent per annum from 
August 25, 1939, from which judgment this appeal is prosecuted. 

The appellant challenges the action of the court in directing a verdict 
against him, contending that the testimony raised issues of fact which 
should have been submitted to the jury. 

The evidence tends to show that some time prior to September 10, 
1927, W. B. Simmons, the nephew and agent of W. H. Bush and James 
A. Bush, approached the appellant and represented to him that they 
had acquired a section of land and with others were building a club 
ground and recreation center in Palo Duro Canyon at a point some 
twelve or fourteen miles south of the city of Amarillo; that the club 
had been named The Palisades, on the improvement of which several 
thousand dollars had already been expended and that many thousand 
dollars in addition would be expended in the future for the development 
of the project. He represented that the lake had been stocked with fish, 
exhibited a map and prospectus to the appellant showing the intended 
location of a community house, other club houses, some bath houses, the 
tennis courts and a golf course; declared there would be facilities to 
keep saddle horses, trails constructed for horseback riding, all of which 
would be completed and when finished constitute the finest club property 
in the southwest. The appellant testified that he knew the Bushes, 
believed and relied on these representations and was induced thereby to 
enter into a written contract in compliance with the terms of which 
James A. Bush, on September 10, 1927, conveyed to appellant Lot 
No. 13 in Block No. 111 of the Palisades for a consideration of $750 
to be paid as follows: $50 cash, the receipt of which was acknowledged, 
and $700 evidenced by four notes due in three, six, nine and twelve 
months after date, respectively, and each for the sum of $175, bearing 
interest at the rate of 6 per cent per annum. The record shows that the 
purchase of the lot entitled the appellant to membership in what was 
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designated as The Palisades Casino and certain privileges of the grounds, 
club house and Casino golf course. Notes Nos. 1 and 4 were sold to 
the Plains Chevrolet Company and Note No. 2 was endorsed to W. B. 
Simmons and each of them paid and satisfied by the appellant. 

The improvements were not placed on the ground as represented and 
Note No. 3 during the delay was barred by limitation. However, the 
project was not abandoned and on September 10, 1934, appellant 
executed the note sued on for the sum of $275.55, payable to the estate 
of W. H. Bush and as late as 1935 some one interested in The Palisades, 
which was a corporation, advised appellant that efforts were still being 
made to develop the property. Appellant at the time he executed the 
renewal note on which this suit is based did not know the project had 
been abandoned and did not intend to waive or relinquish his defense 
of fraud or failure of consideration in the event the improvements were 
not completed. The appellant went to appellee James A. Bush there- 
after, offered to reconvey to him the lot, lose the $600 he had paid and 
cancel the transaction or to pay the note sued on if the property was 
improved as represented. These propositions were refused and there- 
after this suit instituted. 

The testimony is undisputed that the lot without the improvements 
and the maintenance of the club as represented was ‘‘ practically worth- 
less’’ and as a circumstance to the lack of value of the lot purchased 
it will be noted that appellees do not ask for a foreclosure of the lien 
thereon. The facts and circumstances are far from being conclusive 
that the estate of W. H. Bush acquired the note sued on as an innocent 
purchaser for value. 

It was admitted that James A. Bush was indebted to the Bush Estate 
in a sum in excess of the sum evidenced by the note. 

The appellees’ contention seems to be that inasmuch as the note 
sued on was a substitute for the original note No. 3 given to James 
A. Bush, appellant is estopped as a matter of law from urging fraud 
or failure of consideration arising out of the original transaction as a 
defense to the renewal note. 

The contention upon which appellees rely, in our opinion, is not 
controlling under this record. 

In Goodwin v. Abilene State Bank, Tex. Civ. App., 20 S. W. 2d 
1090, 1092, it is said: ‘‘Is this rule applicable to this case? ‘Where a 
note is executed to a payee only in renewal of a prior note given to him, 
the real consideration is that for which the prior note was given, and 
the failure of same may be pleaded in an action on the latter note.’ 
8 C. J. 251. If this be a correct statement of the law, as we think it is, 
it necessarily follows that the fact of renewal alone does not constitute 
any evidence of a waiver. We question,-without attempting to decide, 
whether renewal with knowledge of the want or failure of consideration, 
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and without other evidence of intention, should, as a matter of law, 
be held to show a waiver.’’ 

In 8 C, J. 444, para. 658, 10 C. J. S., Bills and Notes, § 278, the 
author says: 

‘* As between the original parties, and as against transferees who are 
not bona fide purchasers for value, a renewal note is open to all defenses 
which might have been made against the original note, at least in so 
far as they relate to consideration, such as want or failure of considera- 
tion, fraud, usury, gambling debts, or other illegality.’’ 

This announcement of the law is approved in Exchange Nat. Bank y. 
Parsons et al., Tex. Civ. App., 116 8. W. 2d 817. 

In our opinion the major portion of the consideration for this trans- 
action failed, hence, there was an issue of partial failure of considera- 
tion and fraud as well as an issue of innocent phrchaser for value to be 
submitted to a jury. 

The judgment is reversed and the cause remanded. 















ACCELERATION CLAUSE NOT IMPAIRING 
NEGOTIABILITY OF NOTE 


Lincoln National Bank & Trust Co. of Syracuse v. Marsh, Supreme 
Court, 24 N. Y. Supp. (2d) 281 


















The negotiability of a note is not destroyed by the following 
acceleration clause: ‘‘If there be such a change in the condition or 
affairs (financial or otherwise) of any of the undersigned as in the 
opinion of the holder hereof will increase its risk, this note shall, at 
the option of its holder, become immediately due and payable, with- 
out demand or notice.”’ 





Action by the Lincoln National Bank & Trust Company of Syracuse 
against Everett R. Marsh and another to recover on a note. On plain- 
tiff’s motion for summary judgment. 

Motion denied. 

Bond, Schoeneck & King, of Syracuse, for plaintiff. 
Elihu Chase, of Massena, for defendants. 





KINGSLEY, J.—The plaintiff moves to strike out defendants’ answer 
and for summary judgment under Rule 113 of the Rules of Civil Prac- 
tice. The material portion of the instrument which is the subject of 
the action is as follows: 


Pa A EES SS SN Se EER, YO Oe eden a ae 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §957. 
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‘‘Lineoln National Bank and Trust Company 
Syracuse, N. Y. 
$747.37 No. 636 
Syracuse, N. Y., February 15th, 1940. 
Account No. 636 

‘*36 months—After Date, For Value Received, I (we) the under- 
signed, (jointly and severally) promise to pay to the order of Jack W: 
Mulford at the principal office of the Lincoln National Bank and Trust 
Company of Syracuse (herein called the bank) in the City of Syracuse, 
N. Y., the sum of Seven hundred forty-seven 37/100 Dollars ($747.37), 
the Account of the undersigned Borrower with the Bank bearing the 
No. 636, indicated above, being hereby pledged as collateral security for 
the payment of this note. The undersigned Borrower agrees to deposit 
promptly to the credit of the said Account, the sum of twenty 77/100 
Dollars ($20.77) on March 25th, 1940.... 

‘‘Upon failure to make any deposit as herein agreed, or in the event 
of the death, insolvency, bankruptcy or failure in business of any of 
the undersigned, or in the event any of the undersigned shall make an 
assignment for the benefit of his creditors, or in the event of the entry of 
a judgment or the issuance of a warrant of attachment against any of 
the undersigned or if there be such a change in the condition or affairs 
(financial or otherwise) of any of the undersigned as in the opinion of 
the holder hereof will increase its risk, this note shall, at the option of 
its holder, become immediately due and payable, without demand or 
notice. Upon this note maturing under any of its terms and provisions, 
and not being fully paid and satisfied on the day of its maturity, the 
total sum then due hereunder may forthwith be debited to the said 
account, or any account or accounts maintained by any of the under- 
signed with the bank; without notice to or further consent from the 
undersigned, or any of the undersigned, I (we) hereby agreeing to be 
and remain (jointly and severally) liable for all indebtedness repre- 
sented by this note in excess of the amount then to the credit of any 
such account or accounts... . 

‘*Signatures: (Write in full) 
‘*(1) Borrower: Everett R. Marsh 
‘*(2) Co-Maker: Mrs. Lauretta Marsh... .’’ 


The transaction out of which this action arose involves the National 
Housing Act which authorized the President ‘‘to create a Federal Hous- 
ing Administration, all of the powers of which shall be exercised by a 
Federal Housing Administrator .. . .’? 12 U.S. C. A. § 1702. The Presi- 
dent exercising such authority created the Federal Housing Adminis- 
tration on June 30, 1934. 

The administrator was, by statute, ‘‘authorized and empowered, upon 
such terms and conditions as he may prescribe, to insure banks, trust 
companies, personal finance companies, mortgage companies, building 
and loan associations, installment lending companies, and other such 
financial institutions, which the Administrator finds to be qualified by 
experience or facilities and approves as eligible for credit insurance, 
against losses which they may sustain as a result of loans and advances 
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of credit, and purchases of obligations representing loans and advances 
of credit, made by them on and after the date of the enactment of the 
Federal Housing Act... in order to make ample credit available, for 
the purpose of financing alterations, repairs, and improvements . , 
upon urban, suburban, or rural real property . .. by the owners thereof 
or by lessees of such real property ... .’’? 12 U. 8. C. A. § 1703. 


‘“‘The administrator is authorized and directed to make such rules 


and regulations as may be necessary to carry out the provisions of this 
title.’”? 12 U. S. C. A. § 1715b. 


The plaintiff qualified for said credit insurance and the Federal 
Housing Administrator granted to plaintiff insurance on loans and 
advances of credit made by it pursuant to the National Housing Act, 
and has for the past several years made so-called FHA Modernization 
loans in connection with various kinds of improvements. 

The pleadings and affidavits show that the defendants desired to 
buy a furnace and have the same installed in property belonging to 
them, and for the purpose of financing the same applied to plaintiff 
for a loan pursuant to the terms of the National Housing Act. The 
application was made in writing and is dated January 29, 1940. Among 
other provisions, it states the amount of the loan desired, the location 
of the property, the nature of the improvement planned and the esti- 
mated cost of the same, that the entire proceeds of the loan will be 
expended on the property described and for the purposes mentioned, 
the name of the contractor and a statement of the borrowers’ financial 
condition. 

The application was accepted by plaintiff subject to the furnishing 
to it of the necessary documents in compliance with the requirements 
of the National Housing Act and the regulations of the Federal Housing 
Administrator. (Affidavit of Mr. Sweeney.) 

Subsequently, and on or about February 15, 1940, Jack W. Mulford, 
the contractor named in the application, indorsed the note given him by 
the defendants and discounted the same at plaintiff’s bank. Prior to 
that date and on February 12, 1940, he delivered to the bank a so-called 
contractor’s statement, a borrower’s completion certificate and a bor- 
rower’s authorization. Copies of the documents just mentioned follow 
in the order named. 


‘‘Dealer/Contractor/Applicator Statement 
Feb, 12th, 1940 
**To the Lincoln National Bank & Trust Company 
of Syracuse, New York 
“In consideration of your accepting the note of Everett & Laurette 
Marsh (name of Borrower (s) for $650.00 Cash Price, 


747.37 Cash Price 
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dated Feb. 12th, 1940, we (I) hereby certify that all articles and ma- 
terials contracted for have been furnished and installed and the work 
fully completed, that the signature (s) on the note and Completion 
Certificate are genuine, that the Completion or Installation Certificate 
was signed after the articles and materials contracted for had been 
furnished and installed and the work fully completed, and we (I) 
guarantee that all bills will be paid both for labor and materials, and 
that no liens have or will be filed against the improved property in 
connection with this work, other than those which have been or may 
be filed as collateral security for the payment of this note. 
‘Modern Heating Co. 
‘*(Signature) Jack W. Mulford 
(Name) 
** (Onwner ) 
Title.’’ 
















‘‘Borrower’s Completion Certificate 
‘‘Notice to Borrower—Do Not Sign This 
Certificate Until the Work is Satis- 
factorily Completed 
Dated at Massena, N. Y. 
Feb. 12, 1940 


*‘T (we) the undersigned hereby certify that all articles and mate- 
rials have been furnished and installed and the work satisfactorily 
completed on premises at 61 Parker Ave., Massena, New York, in 
accordance with my application for a loan dated January 29th 1940 
pursuant to the provisions of Title I of the National Housing Act, as 
amended. 














‘* (Signature) Everett Marsh 
‘‘Taurette Marsh.’’ 











‘‘Borrower’s Authorization Form 

February 12th, 1940 

*‘T (we) hereby authorize and direct the Lincoln National Bank and 

Trust Company of Syracuse, New York to pay $650.00 of the proceeds 

of my (our) note dated February 12th, 1940 for $747.37 to Jack W. 
Mulford. 







‘*(Signature) Everett Marsh 
‘‘Lauretta Marsh.’’ 







Plaintiff takes the position that the note is a negotiable instrument 
and that it is a holder in due course. The defendants contend for the 
opposite. They also claim that the furnace was not properly installed ; 
that the note was fraudulently negotiated by Mulford; that the signa- 
tures which appear upon the completion certificate and the borrower’s 
authorization are not their signatures and that they never authorized 
Mulford to present those documents to plaintiff. 

I am unable to agree with defendants’ contention that the note is 
not negotiable. The particular portion of the acceleration clause which 
defendants urge impairs its negotiability is: ‘‘or if there be such a 
change in the condition or affairs (financial or otherwise) of any of the 
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undersigned as in the opinion of the holder hereof will increase its risk, 
this note shall, at the option of its holder, become immediately due and 
payable, without demand or notice.’’ 

The note contains all of the requirements specified in § 20 of the 
Negotiable Instruments Law. It makes no reference to the purpose for 
which it was given. There is, of course, the possibility of the acceleration 
of the dates when the installment payments are due. Such a possibility 
does not impair its negotiability. Higgins v. Hocking Valley Ry. Co., 
188 App. Div. 684, 177 N. Y. S. 444; Chicago Railway-Equipment Co. 
v. Merchants’ Bank, 136 U. 8. 268, 284, 285, 286, 10 S. Ct. 999, 34 
L. Ed. 349; Enoch v. Brandon, 249 N. Y. 263, 164 N. E. 45; First Na- 
tional Bank of Bridgeport v. Blackman, et al., 249 N. Y. 322, 164 N. EB. 
113; Glide v. Sheridan, 173 Mise. 542, 18 N. Y. S. 2d 339; Dart Na- 
tional Bank v. Burton, 258 Mich. 283, 241 N. W. 858; 32 Harvard Law 
Review, 747-776. A note is payable at a determinable future time if 
payable on or before a fixed time. (Negotiable Instruments Law, § 23, 
subd. 2.) Acceleration of payment in case of default is expressly recog- 
nized in one case. (§ 21.) 

As I view it, there is no logical basis for distinguishing between an 
acceleration clause which becomes operative when the holder determines 
that the maker’s financial affairs increase the holder’s risk and a clause 
which becomes operative in the event of death, insolvency or bankruptcy 
of the maker. That does not limit the defendants’ absolute promise to 
pay on the installment dates fixed by the note in question. To hold that 
an instrument payable at a fixed time but accelerable at the option of 
the holder destroys its negotiability seems to me to be directly contrary 
to the plain meaning of section 23. However construed, such an instru- 
ment is suitable for circulation, more so than the ordinary note without 
an acceleration clause. The value is certain and the danger of insol- 
vency is to some extent overcome. 

We next come to the question as to whether plaintiff is a holder in 
due course. 

It is my judgment that plaintiff is not such a holder. The applica- 
tion for the loan is directed to plaintiff. It states that the information 
contained in it ‘‘is furnished for the purpose of inducing you to grant 
eredit under the terms of Title I of the National Housing Act.’’ 


The bank was thoroughly familiar with the method employed in 
making loans of the type involved here. It was chargeable with notice 
that it should not discount the note until it was furnished with the 
necessary documents required by the regulations of the Federal Housing 
Administrator. This clearly appears by the affidavit of Mr. Sweeney. 
Documents purporting to comply with the requirements were furnished 
to plaintiff but defendants deny the genuineness of the signatures which 
appear thereon. 
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Under these circumstances plaintiff took the note with knowledge of 
certain limitations and, therefore, did not become a holder in due 
course. Pellegrino v. First Nat. Bank of Newark, 210 App. Div. 584, 
206 N. Y. S. 716; Title Guarantee & Trust Co. v. Pam, 232 N. Y. 441, 
134 N. E. 525. 

It is strenuously urged by plaintiff that the documents to which 
reference has been made were required only for the purpose of enabling 
it to have the note insured by the FHA, and that its status as a holder 
in due course is not affected thereby. The answer to that argument is 
that regardless of the purpose of the documents plaintiff took the note 
with notice of the limitations heretofore mentioned. 

If the instruments purporting to be executed by defendants were 
not in fact signed by them, the situation is the same as if none was 
presented. A question of fact is raised by the papers as to the genuine- 
ness of defendants’ signatures. If, upon the trial, it should appear 
that the disputed instruments are valid, then it may well be that de- 
fendants are estopped from asserting the defenses which might other- 
wise be available to them. The motion is therefore denied with $10 costs. 


INSURANCE AGAINST LOSS TO BANK 
THROUGH ROBBERY 


First National Bank of Ottawa v. Lloyd’s of London, United States 
Circuit Court of Appeals, Seventh Circuit, 116 Fed. Rep. (2d) 221 


At the request of plaintiff bank, the Federal Reserve Bank of 
Chicago sent two packages of paper currency aggregating $60,000 by 
registered mail to plaintiff bank. After receiving the packages con- 
taining the currency from the postal authorities, the employees of 
the plaintiff bank were robbed while returning to the bank. The 
insurers who had issued registered mail policies covering the 
shipment of currency from the Federal Reserve Bank to plaintiff 
bank immediately sent drafts to the Federal Reserve Bank for the 
amount of the money stolen. The money was transferred to plaintiff 
bank’s account after loan receipts were signed and returned by the 
plaintiff bank to the Federal Reserve Bank. 


It was held that the money lost was property of the plaintiff 
bank and not of the Federal Reserve Bank. Hence the insurance 
company which had insured the plaintiff bank against money being 
stolen while in transit in custody of any of the plaintiff bank’s serv- 
ants or messengers was obligated to indemnify the plaintiff bank. 
Delivery of the packages to the United States Postal authorities was 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §715. 
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delivery to the plaintiff bank. Acting in conformity with the request 
of the plaintiff bank did not establish an obligation on the part of 
the Federal Reserve Bank to deliver the money to the door of the 
plaintiff bank, or place upon the Federal Reserve Bank the risk of 
loss in ease the currency did not reach the plaintiff’s place of busi- 
ness. The transfer of the money furnished by the Registered Mail 
Underwriters did not operate as a payment of plaintiff bank’s loss 
since the drafts sent to the Federal Reserve Bank were intended as 
a loan. 


Consolidated actions by the First National Bank of Ottawa against 
Lloyd’s, of London, and by same plaintiff against Arthur Burns, on an 
insurance policy, wherein defendants filed a third party complaint seek- 
ing contribution from the Franklin Fire Insurance Company of Phila- 
delphia and others. From a judgment against defendants and dismiss- 
ing their third party complaint, the defendants appeal, and the plaintiff 
eross-appeals. 

Judgment modified, and as modified, affirmed. 

Donald A. Gray, of New York City, and John C. Slade and Geo. W. 
Ott, both of Chicago, Ill., for Arthur Burns. 

Walter H. Eckert, Tom Leeming, and Owen Rall, all of Chicago, IIl., 
for First Nat. Bank of Ottawa et al. 


KERNER, C. J.—Plaintiff, First National Bank of Ottawa, sued 
Lloyd’s of London upon a policy of insurance. Lloyd’s denied liability 
and filed a third-party complaint seeking contribution from Franklin 
Fire Insurance Company of: Philadelphia and five other insurance’ com- 
panies, claiming the six companies were co-insurers. The District Court, 
upon a trial without a jury, held against Lloyd’s, denied their right to 
contribution from the six insurance companies, dismissed the third party 
complaint, assessed plaintiff’s damages at $60,000 and rendered judg- 
ment against defendant Arthur Burns for $3,500 and costs. (The $3,500 
being Burns’ proportion of the $60,000 Lloyd’s policy.) From this 
judgment both parties have appealed. 

The policy for the sum of $100,000 relied upon by plaintiff was 
issued by Lloyd’s of London on April 9, 1937, and by it Lloyd’s ex- 
pressly agreed to pay and make good to the assured (plaintiff) all 
losses that the assured might sustain by reason of any money being 
stolen while in transit in the custody of any of the assured’s servants 
or messengers, 

October 3, 1938, while the policy was in full force and effect, plaintiff, 
whose place of business is at Ottawa, Illinois, requested the Federal 
Reserve Bank of Chicago, Illinois, to forward to it $60,000 in currency. 
October 4, 1938 the Federal Reserve Bank made up two packages of 
paper currency aggregating $60,000, enclosed them in sealed cloth bags 
and deposited them in the United States registered mail in Chicago, 
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addressed to plaintiff at Ottawa, Illinois, and debited plaintiff’s deposit 
account $60,000. October 5, 1938, the post office at Ottawa advised 
plaintiff by telephone that it had registered mail for the bank. At about 
one o’clock that afternoon an assistant cashier of the bank and another 
employee called at the post office and were there handed the two sealed 
bags, for which: the assistant cashier signed a registered postal receipt ; 
he and the employee then left the post office, each carrying one bag. 
About 100 feet from the post office they were held up by armed robbers 
who disarmed the assistant cashier and escaped with both bags. The 
robbers were never apprehended and no part of the contents of the bags 
was ever recovered. Promptly following the holdup plaintiff reported 
the robbery by telephone to the Federal Reserve Bank, and by mail also 
advised defendant of the robbery. 

October 8, 1938, Marsh & McLennan, representing the third-party 
insurance companies (hereinafter referred to as Registered Mail Under- 
writers) delivered to the Federal Reserve Bank six drafts, issued by the 
Registered Mail Underwriters aggregating $60,000 and payable to the 
Federal Reserve Bank, six forms of loan receipts,* loss affidavits, a 
copy of a rider attached to each of the six policies, and forms to be 
completed by plaintiff. In their letter to the Federal Reserve Bank, 
which accompanied these documents, Marsh & McLennan stated that 
they were enclosing loan receipts and loss affidavits which must be 


executed and the forms completed by plaintiff and requested that the 
drafts be held until all the documents had been returned. The Federal 
Reserve Bank on October 10, 1938 endorsed the drafts (the drafts stated 
that they were in full satisfaction of all claims and demands, under the 
respective policies for the loss which occurred on October 5, 1938), 
collected the amounts thereof, and transmitted the loan re- 


*The loan receipt in favor of the Franklin Fire Insurance Company and identi- 
eal with the others was as follows: 

“$18,000 October 7, 1938 

“Received from Franklin Fire Insurance Company (Newhouse and Sayre) 
Eighteen Thousand and no/100 Dollars, as a loan and repayable only to the ex- 
tent of any net recovery we may make from any person or persons, corporation or 
corporations, on account of loss by hold-up to our property on or about October 5, 
1938, or from any insurance effected by such person or persons, corporation or 
corporations, 

“As security for such repayment, we hereby pledge to said Franklin Fire Insur- 
ance Company the said recovery and deliver to it all documents necessary to show 
our interest in said property, and we agree to enter and prosecute suit against such 
person or persons, corporation or corporations on account of said claim for said 
loss, with all due diligence, at the expense and under the exclusive direction and 
control of said Franklin Fire Insurance Company. 

“The First National Bank of Ottawa, 
“Ottawa, Ill. 
“By: Fred A. Gerding 


“Approved: “President. 


“Federal Reserve Bank of Chicago 
“By: O. J. Netterstrom 
“Assistant Vice President.” 
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ceipts and loss affidavits to plaintiff, requested the documents 
be executed and returned to the Federal Reserve Bank, and 
advised plaintiff that ‘‘upon receipt of these affidavits and receipts, we 
shall credit your account $60,000, as the checks from the underwriters 
have already been delivered to us.’’ Plaintiff answered this request 
thus: ‘‘We are holding the loan receipts, which you asked us to execute, 

. until the adjuster from London-Lloyds has the opportunity of 
examining the wording of the receipt.’’ October 13, 1938, Donald Gray, 
defendant’s attorney, wrote plaintiff that defendant had no objection 
to plaintiff’s signing the loan receipts upon receiving the $60,000. 
October 17 the executed documents were returned to the Federal Re- 
serve Bank and it thereupon credited plaintiff’s deposit account $60,000. 

It appears that prior to the mailing of the $60,000 on October 4, 
1938, the Registered Mail Underwriters had issued to the Federal Re- 
serve Bank their respective policies of insurance, insuring the Federal 
Reserve Bank ‘‘for account of whom it may concern.’’ They covered 
all shipments by registered mail from the time of leaving the office of 
the Federal Reserve Bank until delivered at the place of business of 
the consignee, including risks by messengers from the post office to the 
place of business of the consignee. 

It further appears that at the time of the shipping of the $60,000 
the Federal Reserve Bank declared it was shipping under these policies, 
the policies providing that the property of others which the Federal 
Reserve Bank might elect to insure were insured thereunder. 

Each of the Registered Mail Underwriters’ policies also provide that 
‘‘with respect to losses for which this company may be liable on prop- 
erty insured thereunder, while in transit by messenger to or from the 
Post Office . . . shall attach as an excess policy covering only for the 
excess Over any amount which may be recoverable from any other insur- 
ance ...; but the amount of any such loss shall nevertheless be advanced 
promptly by this company and shall be refunded to this company .. . 
only as and when recovered by the insured from such other insurance.”’ 


The trial court in passing on the question of liability found that the 
registered mail policies only insured against messenger losses of cur- 
rency of any other insurance covering the particular loss; that the drafts 
issued and delivered to the Federal Reserve Bank by the Registered 
Mail Underwriters were intended as a loan covering and not as a pay- 
ment of the amount lost by the plaintiff in the holdup, and concluded 
as a matter of law that. plaintiff was the owner of the $60,000 when it 
was stolen and thereby suffered a loss in that amount within the terms 
of the Lloyd’s policy; that the Federal Reserve Bank received from the 
Registered Mail Underwriters the sum of $60,000 to be advanced to 
plaintiff as a loan upon the signing by plaintiff of loan receipts. evidenc- 
ing the loan; that the crediting of the plaintiff’s deposit account by the 
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Federal Reserve Bank with $60,000 upon receiving the signed loan 
receipts from plaintiff was a loan to plaintiff, and not a payment of the 
loss; that plaintiff has not been reimbursed for its loss and is entitled to 
recover $60,000 from the defendants; that plaintiff carried no insurance 
covering the loss in question other than the Lloyd’s policy and that 
Lloyd’s were not entitled to contribution from the Registered Mail 
Underwriters. 

The policy in suit constituted primary insurance, Automobile Ins. 
Co. v. Springfield Dyeing Co., 3 Cir., 109 F. 2d 533, 536. That em- 
ployees of plaintiff have been robbed of $60,000 there can be no question. 
However, unless the money so stolen was covered by the policy sued on, 
there can be no recovery by plaintiff. The policy covered all losses that 
the plaintiff might sustain by reason of any money being stolen while 
in transit in the custody of plaintiff’s messengers. The money was in 
the custody of plaintiff’s messengers at the time it was stolen and was 
therefore covered by the policy. 

The point is made that plaintiff has not suffered a loss which Lloyd’s 
are obligated to indemnify, and it is claimed: (1) The risk of the loss 
was assumed by the Federal Reserve Bank; (2) the money lost was the 
property of the Federal Reserve Bank; and (3) the responsibility for 
the loss was accepted by the Federal Reserve Bank. The argument is 
that the Federal Reserve Bank insured the shipment of the currency 
from door to door with the Registered Mail Underwriters; that the 
money stood to the credit of the plaintiff and that the relationship be- 
tween plaintiff and the Federal Reserve Bank was that of depositor and 
depository bank; that the money belonged to the Federal Reserve Bank 
until it was delivered at plaintiff’s place of business and that the title 
remained in the Federal Reserve Bank; that delivery of the two bags 
to plaintiff’s messengers was not an accepted payment of $60,000, since 
the messengers were merely completing the transportation of the bags 
and had had no opportunity to observe what the bags contained; and 
that because the Federal Reserve Bank collected $60,000 from the Reg- 
istered Mail Underwriters, it assumed the responsibility for the loss. 


First: As to (1) we note from our examination of the insurance 
carried by the Federal Reserve Bank with the Registered Mail Under- 
writers that it was ‘‘excess over other insurance as to messenger losses 
in the hands of the consignee.’’ The insurance carried by plaintiff with 
Lloyd’s was $100,000 and therefore was not in excess of the $60,000 loss. 
Nor do we think the record discloses any obligation on the part of the 
Federal Reserve Bank to deliver the currency to plaintiff’s place of 
business. It is to be noted that plaintiff was a depositor with the Fed- 
eral Reserve Bank and if it desired to withdraw its money, it was bound 
to go and get it. In the instant case, however, the plaintiff requested 
the Federal Reserve Bank to send the currency by registered mail. Act- 
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ing in conformity with this request did not establish an obligation on 
the part of the Federal Reserve Bank to deliver the money to the door 
of the Ottawa Bank, or place upon the Federal Reserve Bank the risk 
of loss in case the currency did not reach the plaintiff’s place of business, 
It is clear also, under the facts and circumstances in this case, that 
delivery of bags to the United States Postal authorities was delivery to 
plaintiff. Sweet v. Barney, 23 N. Y. 335, 338 and DeLanoy, Kipp & 
Swan v. New Amsterdam Casualty Co., 171 Mise. 342, 11 N. Y. S. 24 
625, 628. 

Second: As to (2) the position taken by defendant is clearly unten- 
able. It undoubtedly is true that while the currency was in the vaults 
of the Federal Reserve Bank it was the property of the Federal Re- 
serve Bank, but when, in compliance with plaintiff’s request, it shipped 
the currency to plaintiff, title passed to plaintiff upon delivery to its 
agent, the United States Postal authorities. Nothing more need be 
said except to note that plaintiff is not denying delivery but on the 
contrary is admitting that the money was delivered to it. 

Third: As to (3) defendant’s contention seems to be that because 
the Federal Reserve Bank collected $60,000 from the Registered Mail 
Underwriters, advised plaintiff of that fact, and promised plaintiff it 
would credit its account with $60,000 and thereby withdrew the original 
charge of that amount by offset as soon as plaintiff should execute and 
return the loan receipts, it thereby accepted responsibility for the loss. 
We are unable to see any merit in this contention and refrain from 
further discussion because of a related contention made by defendant 
which will be discussed later in this opinion. 


It is next contended that the District Court erred in the admission 
of evidence in that it permitted the witness Netterstrom, vice-president 
of the Federal Reserve Bank, to testify that it was his understanding 
when he received the drafts that they were a loan, and it is claimed this 
evidence tended to vary the legal effect of the drafts. We observe that 
the plaintiff never saw the drafts and had no knowledge of the wording 
thereon. We also note that the record clearly shows and it is undis- 
puted that when the drafts were received by the Federal Reserve Bank, 
the letter in which they had been forwarded definitely stated they were 
loans, and were to be held until the loan receipts had been signed by 
plaintiff. Under such circumstances it was not reversible error to ad- 
mit this testimony. 

It is also contended that the Registered Mail Underwriters have been 
subrogated to the right of recovery on account of the loss by the holdup, 
that they are in fact the real parties in interest in this action, and that 
under Rule 17(a) of the Rules of Civil Procedure, 28 U. S. C. A. follow- 
ing section 723c, the action should have been dismissed. In support of 
this proposition counsel cites cases to the effect that where the entire 
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loss has been paid by the insurer, an action to enforce a claim of the 
insured’s must be brought in the name of the insurer who has been 
subrogated to the claim. We do not think those cases are applicable 
for the reason that here there was no subrogation. 


We now address ourselves to what we consider the controlling issues 
involved in this appeal: the construction of the loan receipts and their 
relation to the facts in this case. 

Defendant’s counsel earnestly argues that because each of the six 
drafts specifically stated that the amount thereof was being paid to the 
Federal Reserve Bank in full satisfaction and settlement of all claims 
and demands for loss and damage by perils insured against which oe- 
eurred October 5, 1938, the loss occasioned by the robbery was paid. 

We have already indicated that under the facts and circumstances 
here the Registered Mail Underwriters had not been subrogated to the 
plaintiff’s right of recovery. Whether the transfer of the $60,000 fur- 
nished by the Registered Mail Underwriters operated as a payment of 
plaintiff’s loss depends upon the intention of the parties. Pacific Fire 
Ins. Co. v. Pennsylvania Sugar Co., 3 Cir., 72 F. 2d 958, 959. The 
District Court found as a fact that the drafts were intended as a loan 
and not as a payment. As before noted, when Marsh & McLennan pre- 
sented the drafts they stated that they were also enclosing loan receipts 
which would have to be signed before the $60,000 would be paid to 
plaintiff and plaintiff was so advised. 

For many years it has been customary for insurers, in order to save 
rights of their assureds and to promptly place them in funds, so that 
their business might be continued without embarrassment, to lend to 
their assureds the amount of the loss, repayable only out of moneys 
collected on account of the loss. There is a line of cases approving such 
arrangements and holding that such loans are not a payment of insur- 
ance. Luckenbach v. MecCahan Sugar Refining Co., 248 U. S. 139, 39 
8. Ct. 53, 68 L. Ed. 170, 1 A. L. R. 1522; The Turret Crown, 2 Cir., 
297 F. 766, 778; Zaidens v. Salter, 142 Misc. 439, 254 N. Y. S. 602; 
McCann v. Dixie Lake & Realty Co., 44 Ga. App. 700, 162 S. E. 869; 
Ash v. Rhodes, City Court, 5 N. Y. S. 2d 939; Sorenson v. Boston Ins. 
Co., 4 Cir., 20 F. 2d 640. 

DeLanoy, Kipp & Swan v. New Amsterdam Casualty Co., 171 Mise. 
342, 11 N. Y. S. 2d 625, was a case not at all dissimilar to the instant 
ease. In fact it appears to be identical except that neither the registered 
mail policy carried by the Federal Reserve Bank which made the cur- 
rency shipment nor the insurance covering the Warren Bank, consignee 
of the shipment, provided that they constituted excess insurance. In 
that case, the Warren Bank ordered from the Federal Reserve Bank of 
Cleveland, Ohio, $68,000 in currency. The Federal Reserve Bank made 
up two registered mail packages, addressed to the Warren Bank, con- 
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taining the $68,000, and sent them by registered mail. Upon their ar- 
rival at Warren, Ohio, two employees of the Warren Bank weut to the 
post office, received the packages and on their way back were held up 
and the packages taken from them. The Federal Reserve Bank was 
notified of the holdup and, realizing that Warren Bank needed the 
funds, shipped another $68,000. DeLanoy, Kipp & Swan were assignee 
of the Warren Bank and sought to recover upon a banker’s blanket 
bond issued to the bank by the defendant. In holding for the plaintiff 
the court said (11 N. Y. S. 2d page 629): 


‘To argue that, because the insurance companies which wrote the 
registered mail policies promptly advanced the sum of $68,000 to the 
Federal Reserve Bank, no loss was sustained by the Warren Bank, is 
to overlook the undisputed fact that these companies advanced that 
money as a loan as is evidenced by the letters from the various com- 
panies accompanying their drafts. Such advancements cannot be con- 
strued as a concession by the consignee bank or by the Federal Reserve 
Bank that whatever loss had been sustained due to the robbery was 
being thus paid. It is evident that the advancements were made as a 
loan immediately, to meet the needs of banking and commerce. 
‘‘Payment by a stranger does not inure to the benefit of a debtor, 
and most certainly such payment would not operate to discharge the 
obligation of the debtor, without evidence showing that it was the inten- 
tion of the parties to have it do so.’’ 

































In our case it is also to be noted as was the fact in Adler v. Bush 
Terminal Co., 161 Mise. 509, 291 N. Y. S. 435, affirmed 250 App. Div. 
730, 294 N. Y. S. 726, that there is nothing in the loan receipt which 
releases any claim that plaintiff has against the defendant upon the 
policy sued upon, and it is clear, as the District Court found, that the 
money was advanced as a loan. Moreover, since plaintiff was not a 
party to the endorsement made by the Federal Reserve Bank upon 
the drafts, it necessarily follows that it is not bound by any provisions 
contained therein, and the defendant cannot urge endorsement of the 
drafts as a defense here. 


We have not overlooked the contention made by the defendant that 
the Registered Mail Underwriters’ policies were other insurance carried 
by plaintiff and that defendant was entitled to contribution. We have 
examined and considered them, but in the view we have taken it will 
not be necessary to discuss these contentions. 

We now come to a consideration of plaintiff’s cross-appeal, by which 
it claims it is entitled to interest from October 6, 1938, when proof of 
loss was received and accepted by defendant’s agents. Since we hold 
that defendant was liable for the loss and the policy sued on is an 
instrument in writing, plaintiff was entitled to interest at five per 
centum per annum. Ocean Accident & Guarantee Corp. v. Schachner, 
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7 Cir., 70 F. 2d 28, 30. Interest is therefore allowed from and after 
October 6, 1938. 

The judgment of the District Court is modified in accordance with 
this opinion and as modified it is affirmed. 


BURDEN OF PROOF OF NEGLIGENCE WHERE 
CONTENTS OF SAFE DEPOSIT 
BOX MISSING 


Bohmont v. Moore, Supreme Court of Nebraska, 295 N. W. Rep. 419 


The duty of a lessor renting safe deposit boxes is to exercise 
care and diligence as a reasonably prudent person or corporation 
would exercise under like circumstances in safeguarding the con- 
tents of the safe deposit boxes, and take such measures to safeguard 
the property upon deposit as are customarily used in the com- 
munity by ordinarily careful institutions, fairly comparable in size 
and other conditions with the defendant bank. Where the lessee of 
a safe deposit box charges the lessor thereof with negligence, the 
burden of proof is on the lessee to prove, by a preponderance of the 
evidence, negligence of the lessor, and the burden of proof: does not 
shift at any time during the trial, although the burden of producing 
evidence to overcome a prima facie ease of negligence may rest on 
the lessor. 


Action by H. Joe Bohmont against William H. H. Moore and an- 
other, impleaded with Martel State Bank, for an amount allegedly 
placed in a safe deposit box of the bank by plaintiff and lost through 
negligence of the defendants. From an adverse judgment, the bank 
appeals. Reversed and remanded. 

Mockett & Finkelstein and Peterson & Devoe, all of Lincoln, for 
appellant. 

Lloyd E. Chapman, of Lincoln, for appellees. 

Hendricks & Kokjer, of Wahoo, Hall Cline & Williams, of Lincoln, 
and Amos Thomas, of Omaha, amici curiae. 


MESSMORE, J.—This is a law action wherein plaintiff charges de- 
fendants with negligence, alleging that he placed the sum of $14,000 
in a safe deposit box which he rented from defendant bank, and when 
he later called for the box to take therefrom the money it was missing; 
that the defendants refused to pay or return such amount to him on 
his demand, denying negligence on their part. The jury by: a-10 ‘to 2 
verdict, found for the plaintiff. Defendants appeal. 


NOTE —For similar decisions see Banking tan soars Digest (Fifth 
Edition) §§406, 1350. 
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The defendant bank maintains some 125 safe deposit boxes of the 
kind generally used in banks of the same, or larger, size, for the pur- 
pose of renting such boxes to its patrons and others, advertised such 
fact on its building, and made a nominal charge for the rent thereof, 
depending on the size of the box. The boxes were contained in steel 
nests of 25 boxes in each nest. Each box is manufactured so that it 
can be opened only by insertion in the lock of two keys, one known 
as the master key, kept by the bank, the other key retained by the 
renter. To open the box the master key is first inserted; it turns the 
lock partially ; the renter then inserts his key in the same lock, to turn 
the lock completely and open the box. 


Early in the year 1919, the plaintiff rented safe deposit box No. 83. 
He claims that one Lon Stuckey, in November, 1919, made a gift to 
him of $10,000, consisting of three 1,000-dollar bills, 20 100-dollar bills, 
and 100 50-dollar bills, which he placed in box No. 83 in November, 
1919. The evidence is in dispute as to whether, when plaintiff rented 
the box, he was told that it was for keeping insurance papers, and other 
papers which he did not want to lose, but not for the safe keeping of 
Liberty bonds or money. The plaintiff did purchase from the bank and 
leave for safe keeping Liberty bonds. 

Lon Stuckey engaged in farming in the Martell community from 
1887 to 1894 with the plaintiff’s father and lived in the household,—in 
fact, lived there when plaintiff was born November 2, 1889,—until 1894, 
when he removed to another farm owned by him. Throughout all of 
plaintiff’s life he was favored by Stuckey until Stuckey died by taking 
his life January 15, 1920. The plaintiff in 1910 purchased a relin- 
quishment of land in Colorado, going there to prove up on the same 
as a homestead. He was induced to return to the Martell vicinity in 
1912, and Mr. Stuckey built a nine-room house on his farm for the 
plaintiff and his family. In 1911 Stuckey made a will, giving all of 
his estate, real and personal, to the plaintiff, the gross amount of which 
approximated $27,740. The plaintiff mortgaged the farm which he had 
inherited from Stuckey for the purpose of building a garage and en- 
tered into the Ford sales and repair business in Martell. He remained 
in this business until 1922. The farm was sold for $13,500, the mort- 
gage paid, and plaintiff had left $3,000; he was indebted to the Sprague 
State Bank in the sum of $2,500. During the period from 1921 to 
1924, he claims, he placed in safe deposit box No. 40, the box, used by 
Mr. Stuckey and rented by him in 1918, the sum of $5,000. In 1925 
the plaintiff removed to Colorado, near Julesburg, where he rented 
land and engaged in ranching and in the stock business. In March or 
April, 1928, he returned to Martell, went to the bank, had both safe 
deposit boxes, Nos. 40 and 83, brought to him, took from box 40 the 
sum of $1,000 and placed the remaining $4,000 in box 83, and sur- 
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rendered box 40. This evidence is corroborated by his son Carl. There 
is a dispute in the evidence as to whether plaintiff was using box 40 
in 1928. Ome Sieck claims to have rented box 40 from and after Octo- 
ber 17, 1925, and until released by him in 1937, and a receipt issued 
by the bank shows box 40 was surrendered March 7, 1925, rent paid 
to date, and rent paid on box 83, by the plaintiff. From the time plain- 
tiff left the bank in 1928 to return to Colorado, his wife had possession 
of the key to box 83 at all times. There is a dispute as to whether plain- 
tiff was in the Martel] State Bank in 1936 and had or examined the 
contents of box 83 at that time. The purpose was to show that plain- 
tiff’s wife did not have continuous possession of the key to box 83. 


On November 2, 1938, plaintiff and his son Carl returned from 
Colorado to Martell, went te the bank and, after a general conversa- 
tion with defendant Moore and others, the plaintiff asked for box No. 83. 
Mr. Moore, president of the bank, went to the vault, obtained the box, 
brouglit it out and placed it on the counter before the plaintiff. The 
son Carl testified: ‘‘Q. All right; then the box was brought out and 
set on the counter; then what happened? .A..My father lifted the lid 
and started examining the box. Q. Then what happened? He looked 
up at Mr. Moore; Mr. Moore said, ‘What is the matter, is something 
wrong?’ And father said, ‘Yes, somebody has been in my box and I 
have been robbed.’ Q. Then what happened? A. Mr. Moore said, 
‘That could not be, nobody could get in the box but you.’ And Mr. 
Moore said, ‘How much money did you have in the box?’ And he said, 
‘I had fourteen thousand dollars in the box.’ And my father said he 
wanted his money.’’ Plaintiff then related the transfer of the money 
made by him in 1928 from box 40 to box 83. His explanation of his 
reason for going to the bank November 2, 1938, was that Mr. Stuckey 
had given him the $10,000 with the admonishment that he supplement 
it with $5,000 and use no part of the 10,000-dollar gift until his fiftieth 
birthday, and November 2, 1938, was his fiftieth birth anniversary. 

The record discloses that at all times when the plaintiff asked for 
and received his box, No. 83, the only persons who obtained it for him 
were defendants Moore and Sittler, the former president and the latter 
cashier of the bank; that one of them would go to the vault, obtain the 
box, and bring it to the counter, and when the plaintiff had finished 
examining the contents of the box it would be taken back to the vault 
by either Moore or Sittler. Plaintiff was never in the vault, never asked 
to go and never accompanied either of these persons to the vault to 
obtain his box at any time. There is a dispute as to whether the plain- 
tiff’s position at the counter would enable him to see box 83 in the 
vault and what may have occurred there on his visits to the bank. There 
was no evidence that the box had been tampered with in any manner. 
The record further discloses deposits made by plaintiff in the Martell 
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bank from 1919 to and including 1925, aggregating $108,034.90, and 
deposits made in the First National Bank of Julesburg from the year 
1925 to and including 1938, aggregating $118,586.91. There is a his- 
tory of many chattel mortgages issued to the bank at Julesburg and 
releases thereof, and many items of interest paid on loans by plaintiff 
from the Martell State Bank, at the rate of 8 per cent. per annum, 
amounting to $1,400; interest to the Sprague bank in the sum of $500, 
and to the First National Bank of Julesburg at the rate of 10 per cent. 
per annum on a number of loans and 8 per cent. on others, amounting 
to $2,500; interest to the Aetna Life Insurance Company, amounting 
to $1,880; also interest paid to individuals, interest on machinery bought, 
and to the Regional Agricultural Credit Corporation, all of these pay- 
ments being made during the time that the $14,000 is alleged to have 
been kept in deposit box No. 83. 


In April, 1938, plaintiff’s parents made application for old-age as- 
sistance. Plaintiff was asked in writing about his ability to contribute 
to their support, and he replied: ‘‘I am having a hard time of keeping 
the wolf from my door . . . and eat once in a while.’’ We have here 
given a general statement of the pertinent evidence which will suffice 
for the purpose of this opinion, in view of the contentions of the de- 
fendants as to the errors committed by the trial court, requiring a 
reversal. 

The defendants first contend that the court erred in giving instruc- 
tion No. 4 on its own motion. It is agreed that negligence is the grava- 
men of the action. ' 

Negligence is the ‘‘omission to do something which a reasonable and 
prudent man, guided by those considerations which ordinarily regulate 
the conduct of human affairs, would do, or doing something which a 
reasonable, prudent man would not do; want of that degree of care that 
an ordinarily prudent person would have exercised under the same cir- 
cumstanees.’’ 45 C. J. 628. 


The plaintiff contends that, when the renter of a box proves, first, 
the existence of the contract of rental, second, the deposit of money, or 
other valuables, under the agreement, and, third, the failure to return 
the money, or other valuables, on demand, if the bank renting the box 
then fails to explain or excuse the non-delivery, it is liable in damages, 
just as any other bailee for hire; that the prima facie case, when made, 
rests upon a presumption of negligence on the part of the depositary, 
which must be rebutted to escape liability. In support of this conten- 
tion, the case of Sulpho-Saline Bath Co. v. Allen, 66 Neb. 295, 92 N. W. 
354, 1 Ann. Cas. 21, is cited, in which this court held: ‘‘The burden is 
on a bailee for hire to show that property intrusted to his care was lost 
without negligence on his part.’’ 

We are convinced, after a careful reading of the authorities, that 
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the best-reasoned rule is stated in the following authorities cited by 
the defendants: 


‘‘Where the depositor has alleged negligence, however, the better 
rule appears to be that the burden of the depositor as plaintiff, and 
not the duty of the company to go forward with evidence to overcome 
the depositor’s prima facie case, is the one which must be met, on the 
issue of negligence or due care, by a preponderance of evidence.’’ 6 Am. 
Jur. 494, see. 428. And in the annotation, 40 A. L. R. 883, it is said: 
‘‘But that the burden of proving negligence on the part of the lessor of 
a safe deposit box, in an action by the lessee, who alleges failure of the 
lessor to exercise ordinary care safely to keep the contents of the box, 
rests upon the plaintiff, the lessee, and does not shift, although the bur- 
den of producing evidence to overcome a prima facie case of negligence 
may rest on the defendant, is held in Koczora v. Standard Safe Deposit 
Co. (1921) 221 Til. App. 43.’’ 


The recent case of Schmidt v. Twin City State Bank, 151 Kan. 667, 
100 P. 2d 652, 656, announces what we believe to be a proper rule with 
reference to necessary care: ‘‘ Assuming the relation of the parties was 
that of bailor and bailee, as contended by plaintiff, defendant’s duty 
was to exercise ordinary care and diligence, that is, such care and dili- 
gence as a reasonably prudent person or corporation would exercise 
under like circumstances in safeguarding the contents of the box. De- 
fendant was required to take such measures to safeguard the property 
upon deposit as are customarily used in the community by ordinarily 
careful institutions, fairly comparable in size and other conditions with 
the defendant bank. 67 C. J., Warehousemen and Safe Depositaries, 
§ 300; 27 R. C. L., Warehouses, § 45; Shoeman v. Temple Safety De- 
posit Vaults, supra [189 Ill. App. 316]; Young v. First Nat. Bank [of 
Oneida], 150 Tenn. 451, 265 S. W. 681, 40 A. L. R. 868; Morgan v. 
Citizens’ Bank, 190 N. C. 209, 129 S. E. 585, 42 A. L. R. 1299. See, 
also, annotation, 40 A. L. R. 874, 878.’’ 

In this state, when a party alleges and charges negligence, the bur- 
den of proving negligence on the part of the defendant rests upon the 
plaintiff and never shifts to defendant in any stage of the case. Olson v. 
Omaha & C. B. Street R. Co., 187 Neb. 216, 289 N. W. 356; Mercer v. 
Omaha & C. B. Street R. Co., 108 Neb. 532, 188 N. W. 296; Rapp v. 
Sarpy County, 71 Neb. 382, 98 N. W. 1042, 102 N. W. 242; Vertrees v. 
Gage County, 75 Neb. 332, 106 N. W. 331; Lincoln Traction Co. v. Webb, 
73 Neb. 136, 189, 102 N. W. 258, 119 Am. St. Rep. 879. In the instant 
case, negligence is the gravamen of the offense. The only indication in 
this state of such change might be manifest by paragraph 1 of the syl- 
labus in Sulpho-Saline Bath Co. v. Allen, supra, which has been ex- 
plained herein. We now turn our attention to instruction No. 4. 

Much confusion is evident in judicial writing on the subject of pre- 
sumption of negligence and its position in jury trials, and in this con- 
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fused state of the law the blame cannot always be placed on the trial 
court for erroneous instructions, under the circumstances. Instruction 
No. 3 on the burden of proof, given by the court, which we will not 
here set out, is proper instruction and requires the plaintiff to prove, 
by a preponderance of the evidence, negligence on the part of the de- 
fendants, as alleged in the petition, before plaintiff may recover. 

The effect of instruction 4, given by the court in the instant case, 
is to tell the jury that, if plaintiff proved he put the money in box 
No. 83 and did not take it out, then the burden shifts to the defendants 
to prove that they were not negligent. Instruction No. 4 permits weigh- 
ing defendants’ evidence against the evidence of plaintiff for the pur- 
pose of determining whether a presumption of negligence is rebutted. 
The test is not whether defendants’ evidence rebuts plaintiff’s evidence, 
but whether defendants’ evidence of due care rebuts any presumption 
the law permits from the plaintiff’s evidence. See Mercer v. Omaha & 
C. B. Street R. Co., supra. 

Instruction No. 4 is erroneous in requiring evidence of equal weight 
to that produced by defendants to overcome the presumption, in stating 
that such presumption is evidence, and in instructing the jury that 
presumption of evidence is proof of negligence. Such instruction is not 
eured by a proper instruction, previously given, on the burden of proof. 

Under the cireumstances, the foregoing authorities are applicable, 
and the judgment against the bank is set aside. 

For the reasons given in this opinion, the judgment of the district 
court is reversed and the cause remanded. 

Reversed. 


UNPAID CHECK NOT A RECEIPT 


Sullivan v. Sullivan, Court of Appeals of Ohio, 31 N. E. Rep. (2d) 165 


Certain checks, indorsed by the payee and admittedly never pre- 
sented to or paid by the drawee, were found in the safety deposit 
box of the drawer subsequent to the death of both the drawer and 
the payee. It was held that the checks did not have the force of 
receipts since they were never intended as receipts; by the very writ- 
ings they were orders for money to be paid by the drawee. Since 
the drawee did not pay, the checks could not constitute proof of 
payment upon drawer’s obligation to payee. 


Action by Irene H. Sullivan, administratrix of the estate of Edward 
J. Sullivan, deceased, against Helen E. Sullivan and another, executors 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1208. 
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of the estate of John E. Sullivan, deceased, to recover unpaid balance 
of amount due as result of accepting bequest subject to charge. From 
a judgment on a verdict for plaintiff, defendants appeal. Affirmed. 
Maxwell & Ramsey and Nichols, Wood, Marx & Ginter, all of Cin- 
einnati, for appellants. 
Dolle, O’Donnell & Cash, of Cincinnati, for appellee. 


MATTHEWS, J.—Frances Sullivan Linderman, by her will, gave 
to her son, John E. Sullivan, all her interest in the undertaking busi- 
ness carried on under the name of J. J. Sullivan & Company, ‘‘subject, 
however, to the payment of all my debts and the payment to my son, 
Edward J. Sullivan, of the sum of $10,000.00 which shall be paid by 
my said son, John E. Sullivan to Edward J. Sullivan at such times 
and in such amounts, without interest, as my said son, John E. Sullivan 
may deem best, leaving it entirely to the discretion of my said son, 
John E. Sullivan when and how such payments shall be made, but said 
amount shall be fully paid within ten years from the date of my 
demise. ’’ 

Frances Sullivan Linderman died on July 10th, 1925, and her will 
was probated shortly thereafter. 

John E. Sullivan accepted the bequest and became charged with the 
obligation of paying to his brother, Edward J. Sullivan, the sum of 
$10,000. 

Edward J. Sullivan became incompetent and his wife, Irene H. Sulli- 
van was appointed his guardian in 1926. He died in 1931, and Irene 
H. Sullivan, the plaintiff, was appointed administratrix of his estate. 

John E. Sullivan died on the 19th day of June, 1936, and the de- 
fendants are the executors of his last will and testament. 

In November, 1936, the plaintiff presented a duly verified claim for 
$5,336.40 to the defendants, as executors, as the unpaid balance of the 
charge of $10,000, which John E. Sullivan assumed and became bound 
to pay by accepting the bequest aforesaid. The claim was rejected and 
this action was instituted in due time. 

The defendants pleaded payment of all excepting $330, for which 
amount they offered to confess judgment. 

The issue of payment was submitted to a jury. It returned a verdict 
for $4,238.32, for which amount judgment was rendered. 

This is an appeal from that judgment. 

Various errors are assigned as prejudicial to the appellants and as 
requiring a reversal of: the judgment and a new trial, or a modification 
of the judgment by reducing the amount thereof. We will consider 
these assignments. 

In the case at bar, John E. Sullivan became obligated to pay this 
$10,000 immediately upon accepting the benefit of the bequest charged 
with this burden, notwithstanding it was not due and payable until the 
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expiration of ten years. The cause of action arose on the expiration of 
ten years, without demand or any other act on the part of the payee. 
It is analogous to a promissory note payable on or before a certain 
date, the obligation of which may be discharged at any time, but is not 
required to be discharged until the expiration of the period. 

It was not necessary for the plaintiff to make any mention of pay- 
ments during the ten-year period, in order to state a cause of action. 
She might not have been possessed of sufficient knowledge to safely ad- 
mit any payments, although possessed of some knowledge upon the 
subject. The fact that she did consider it safe to admit some pay- 
ments does not change the fact that it would have been sufficient to 
satisfy the rules of pleading for her to allege generaly that there was 
due the amount of the original obligation. Nor does it change the bur- 
den of proof. 

The case of Alperin v. Feldman, 14 Ohio Law Abst. 723, cited by 
counsel, is in harmony with this statement. This is also true of the case 
of Worst v. Bank & Trust Co., 11 Ohio App. 308. 

We conclude on this point that the court did not err in holding that 
the petition stated a cause of action and that the burden of proving pay- 
ment was upon the defendants. 


The next contention is, that regardless of where the burden rested, 
the uncontradicated evidence shows that this obligation was discharged 
to the extent claimed by the defendants. The plaintiff denies this. The 
validity of the defendants’ claim depends upon the probative effect 
of certain documents in the form of checks, found by the executors in 
the safe-deposit box of John E. Sullivan after his death. The evidence 
is clear that John E. Sullivan drew these checks, They are in his hand- 
writing and are signed by him. They are for the aggregate amount 
of $3,371.50, payable to Edward J. Sullivan, and drawn upon the Fifth- 
Third National Bank. They each bear the endorsement of Edward J. 
Sullivan, in his handwriting. It is admitted that none was ever pre- 
sented to or paid by the drawee. There is no evidence that their prepara- 
tion or endorsement had any relation to the obligation imposed upon 
John E. Sullivan by his acceptance of this bequest. Notwithstanding 
this, it is claimed that their possession by John E. Sullivan is prima 
facie evidence of a part payment of this obligation as a matter of law. 
To accomplish this result, reliance is placed upon sections 8121 and 
8224, General Code, relating to negotiable instruments. By section 
8121, General Code, it is enacted that, ‘‘When the instrument is no 
longer in the possession of a party whose signature appears thereon, a 
valid and intentional delivery by him is presumed until the contrary 
is proved,’’ and by section 8224, General Code: ‘‘A negotiable instru- 
ment is discharged: . . . 5. When the principal debtor becomes the 
holder of the instrument at or after maturity in his own right.’’ 
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It can be conceded that these checks in the possession of John E. 
Sullivan represented neither a debt nor the evidence of a debt owing by 
him, If they ever were operative as such, the obligation ran in favor of 
Edward J. Sullivan against John E. Sullivan, and their unexplained 
possession by the obligor would be sufficient evidence that the obliga- 
tion no longer existed. But the plaintiff is making no such claim—just 
the contrary. This is not an action to enforce any obligation created 
by these checks. 

Notwithstanding these checks are neither debts nor evidence of 
debts, like every other writing, they continued to exist for the purpose 
of such probative value as they possessed. The real question, therefore, 
is, what do these writings, endorsed by Edward J. Sullivan, in the pos- 
session of John E. Sullivan, tend to prove? Do they tend to prove that 
Edward J. Sullivan obtained the money for which they were drawn in 
the manner expressed? Manifestly not, because it is admitted that they 
were never presented to or paid by the drawee. 

Do they have the force of receipts? They carry no such language. 
They are orders for money to be paid by the drawee, and the drawee 
did not pay. How can language, which under the circumstances dis- 
proves payment in the only way authorized, have any tendency to prove 
payment in some other way? Only the surrounding circumstances could 
give significance to these checks—and the circumstances are unknown. 

We are of the opinion that these checks have no tendency to prove 
payment upon any obligation, and, as there is no evidence that they 
were drawn to apply on the obligation sued on, for that additional 
- reason, they have no tendency to prove payment on it. 
























COMPOUND INTEREST ON SMALL LOAN 


In re Radner, United States District Court, S. D. New York, 36 Fed. 
Supp. 964 









A borrower from a loan company executed a note bearing in- 
terest at the maximum legal rate. While part of the principal and 
interest on the note were still unpaid, the borrower secured a second 
loan from the same loan company. Part of the proceeds of the 
second loan were used to pay off the unpaid principal and interest 
on the first loan. It was held that the second loan was void since 
it involved the compounding of interest within the prohibition ex- 
pressed in the New York Small Loan Oct. The second loan was 
not a totally independent transaction. It was regarded as a renewal 
of the first loan. N. Y. Banking Law, see. 352. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §757. 
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Proceeding in the matter of the Irving Radner, bankrupt. On trus- 
tee’s petition to review a referee’s order. 

Petition to review granted, referee’s order reversed, and matter 
remanded to referee with instructions. 

William Stephen Brown, of New York City, for trustee. 


Abraham J. Halprin, of New York City, for Madison Personal Loan, 
Ine. 


CONGER, D. J.—This is a petition, by the trustee, to review a 
Referee’s order dated November 9, 1940, on the grounds that the Ref- 
eree erred on the law. 

The facts have been stipulated. On June 23, 1939, the bankrupt 
executed a promissory note to Madison Personal Loan, Inc., for $287, 
with interest at the maximum legal rate allowed by Article IX, § 340 
et seq., of the New York Banking Law, Consol. Laws, ¢c. 2. As security, 
the loan company took a chattel mortgage on bankrupt’s automobile 
and household effects. 

Previously the bankrupt had secured from the same loan company 
a loan for a different sum, as to which, on June 23, 1939, there was an 
unpaid principal balance of $158.19 and interest. Out of the proceeds 
of the second loan, the loan company drew a check to the order of the 
bankrupt and his wife for the sum of $159.29, representing the unpaid 
principal of $158.19 and $1.10 interest computed to the day of reckon- 
ing, namely, June 23, 1939. This check was endorsed by the bankrupt 
and his wife to the loan company, thus liquidating the old indebtedness. 
The balance, to wit: $127.71 was turned over to the bankrupt. 


A default occurred on July 23, 1940, and there is now due $128.94, , 


representing unpaid principal plus interest. The loan company has 
elected to proceed against the security and seeks the automobile to 
which it has title under the chattel mortgage, and of which the trustee 
has possession. 

The trustee has opposed the loan company’s claim on the ground 
that the above described transaction violates Section 352 of the New 
York Banking Law in that it comprises a contract to ‘‘ecompound in- 
terest,’’ and hence that the whole transaction is void and uncollectible. 
The Referee has ruled for the Madison loan company, and his directed 
the trustee to turn over the automobile. 

The question presented is whether the loan company compounded 
interest upon the loan in question and whether this violated Section 
352 of the Banking Law which reads in part as follows: 


‘«. . . No interest, consideration, or charge for the use of money 


shall be deducted or received in advance or compounded, and all in- 
terest, consideration and charges for the use of money shall be computed 
on unpaid principal balances. .. . 

‘‘Tf any interest, consideration or charges in excess of those per- 
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mitted by this act are charged, contracted for, or received the contract 
of loan shall be void and the licensee shall have no right to collect or 
receive any principal, interest, or charges whatsoever.’’ 


No authorities in New York determinative of the question have been 
found. There are, however, a number of recent cases in the appellate 
courts of other jurisdictions, namely, Georgia and Pennsylvania, con- 
struing statutes practically identical in phraseology with the New York 
statute, expressly forbidding interest to be compounded. See Frazier v. 
City Investment Co., 1930, 42 Ga. App. 585, 157 8. E. 102; Lanier v. 
Consolidated Loan & Finance Co., 1933, 47 Ga. App. 148, 170 S. E. 
99; Fishburne v. Hartsfield Loan Co., 1928, 38 Ga. App. 784, 145 S. E. 
495; Nash Loan Co. v. Dixon, 1935, 181 Ga. 297, 182 8S. E. 23. 

The Frazier and Lanier cases, supra, the first two cases, are ex- 
pressly in point. In the Frazier case there was a suit on a $250 note 
payable in 10 monthly installments of $25 each, and providing for 
interest at 34% per month on the unpaid balances until paid. The 
note sued upon was a renewal of a previous note for $200, and included 
in its principal the sum of $20.50, which was the accrued interest on the 
earlier note, at the rate of 34% per month. The new note called for a 
similar rate of interest. The Court said [42 Ga. App. 585, 157 S. E. 
103] : 

‘‘TIt is clearly apparent from the facts alleged in this amendment 
that the note sued on, which is in the principal sum of $250, does not 
represent an original transaction by which the sum of $250 was loaned 
to the maker of the note, but represents a transaction which, to the 
extent. of $20.50 of the purported principal of the note, was a past-due 
indebtedness from the defendant to the plaintiff, which indebtedness 
was for interest at the rate of 34 per cent. upon a former note. The 
only legal justification for the charge of interest at the rate of 34 per 
cent. a month is found in the so-called Small Loan Act of 1920, cited 
supra. 

eeThe note sued on, in so far as the charge of interest contained 
therein at the rate of 34 per cent. per month represents a charge of 
interest upon interest which had accrued upon a former loan, amounts 
to a contract by which compound interest is charged. Under the ex- 
press provisions of the Small Loan Act, as was held in Fishburne v. 
Hartsfield Co., 38 Ga. App. 784, 145 S. E. 495, 496, this provision in 
the note invalidates the contract and prevents any recovery by the 
plaintiff of the ‘principal, interest, or charges whatsoever.’ ’’ 


In the Lanier case, supra, it was held that the court below erred 
in dismissing an affidavit of illegality where a licensed lender had made 
a $250 note bearing interest at the maximum rate, and out of the 
proceeds had paid off $175 principal and $22 interest on a prior loan, 
and given the borrower the remaining balance of $53. This case was © 
cited with approval by the highest court of Georgia, in Nash Loan 
Co. v. Dixon, supra. 
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The Superior Court of Pennsylvania held a transaction similar to 
the present one illegal in Commonwealth v. State Loan Corporation, 
1935, 116 Pa. Super. 365, 176 A. 516. There a loan was made in the 
sum of $150 with interest at the rate of 34% a month, repayable in 
20 equal monthly installments of $7.50 each. Thereafter there was a 
further loan in the sum of $30, with interest at the rate of 34% per 
month. After a default, a third note was executed at the same rate of 
interest, for $200. The $200 represented $134.36 as the balance of 
principal due on the $150 note, and interest thereon of $35.27; also of 
$22.60 as the balance of principal due on the $30 note, and interest 
thereon of $2.07, as well as other items not here material. The earlier 
loans were marked paid when the $200 note was executed. The court 
held this to be a ‘‘compounding’’ of interest in violation of the Statute. 

The loan company in support of its contention cites Commonwealth v. 
Globe Discount and Finance Corporation (decided May, 1940, Superior 
Criminal Court, Massachusetts, unreported). This was a proceeding 
instituted in the Superior Criminal Court of Massachusetts against the 
defendant for violation of the Small Loan Act. The case was submitted 
on an agreed state of facts which involved a similar situation as here 
present. The court dismissed the complaint. The loan company herein 
has submitted an extract from the brief of the prosecutor in that case 
which cited all the Georgia cases above mentioned, and then states that 
the Court overruled the contention of the prosecutor and discharged 
the defendant. No opinion is submitted in the brief. This case, how- 
ever, has not the persuasive force of the recorded appellate decisions 
above mentioned. In the first place the statute of Massachusetts differs 
from that of New York. It does not in express terms prohibit the 
compounding of interest. In addition the Massachusetts decision is 
that of a court of first instance, rendered without opinion. 

In the case at bar, moreover, the loan company has not on principle 
persuaded the court that the statute has not been violated. Several 
arguments are advanced in support of such contention. It is said that 
since the former loan was paid off, and the former mortgage cancelled 
and discharged, the new loan is to be considered as a separate contract. 
This argument appears to be specious. It cannot be said that the new 
obligation is a totally independent transaction. The Court cannot close 
its eyes to the fact that the second loan is merely a renewal of the 
earlier loan. In the Georgia and Pennsylvania cases above mentioned 
the new loans were likewise renewals of the old loans. The ‘‘payment”’ 
of the old loan in these transactions is merely a payment in form. 

The loan company also quotes authority to show than an agreement 
to pay interest on accrued interest is not invalid. Such authority, how- 
ever, has nothing to do with violations of the so-called Small Loan Act. 
It is of course clear that usury does not necessarily result from the 
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compounding of interest where the Small Loan Acts are not involved. 
In the Pennsylvania case, Commonwealth v. State Loan Corporation, 
supra, [116 Pa. Super. 365, 176 A. 518], it is stated: ‘‘While it may 
be conceded that the compounding of interest is sometimes permissible, 
interest upon interest or compound interest is allowed only in special 
cases, as where there is a settlement of accounts between the parties 
after interest has become due. Moll v. Lafferty, 302 Pa. 354, 153 A. 
557. This is not so where, as here, a large rate of interest is originally 
charged, as provided for in the statute, and there is a specific provision 
that no additional charges, ete., shall be made. That is an express warn- 
ing to money lenders that interest cannot be compounded.”’ 

It is the policy behind the specific language of the Small Loan Acts 
that is important. Such Small Loan Acts were enacted to prevent the 
charge of excessive interest to impecunious borrowers, who otherwise 
would fall into the hands of the unscrupulous. As a result, reputable 
concerns have gone into the business of making small loans pursuant 
to the specific provisions of Article IX of the Banking Law. It is 
clear, however, that the interest charged in such eases is still consider- 
ably above that made for larger loans by ordinary banking institutions. 
The statute is therefore to be strictly construed; otherwise its very pur- 
pose would be defeated. 

In the case at bar there is a violation of the specific provision 
against compounding of interest. As stated in the Pennsylvania case, 
Commonwealth v. State Loan Corporation, supra: ‘‘It would be against 
public policy thus to impose additional interest upon those who must 
by force of necessity pay high rates to provide for their immediate 
needs. An act of Assembly of this character should receive an interpre- 
tation favorable to the borrower, ... .’’ 

By reason of the above, I hold there was a ‘‘compounding of in- 
terest’’ within the terms of the prohibition expressed in Section 352 
of the New York Banking Act, and therefore, since I hold the loan is 
void under the aforesaid section, the petition to review is granted, the 
Referee’s order is reversed, and the matter remanded to the Referee 
with instructions to enter an order granting relief requested in the 
trustee’s answer. Settle order on notice. 










Judicial Crends 


Digest of Decisions on Gifts of 
Bank Deposits 


Gifts of Bank Deposits 


During a period of more than forty years the plaintiff turned over 
his entire salary to the defendant, his wife. She deposited the money 
in an account standing in her own name and paid therefrom the family 
expenses. It was held that this did not constitute a gift of the surplus 
over expenses to the wife in the absence of proof on her behalf that 
such was the intention of the parties. On the contrary, in such circum- 
stances, the surplus belongs to them in common, or jointly, and the 
husband is entitled to one-half of the fund. Meyer v. Meyer, N. J., 
2 Atl. Rep. (2d) 467. 56 B. L. J. 115. 


































To hold that the entire fund belonged to the wife would be to hold 
that: ‘‘Not only the money saved but all the furnishings in their home 
were hers, bought with her money. The food on the table was hers and 
he ate by her grace. And each week when he gave her his pay-check, 
he beggared himself-anew.’’ 

‘‘The custom of constituting the wife the family treasurer,’’ said the 
court, ‘‘while probably more common in low income families, is by no 
means confined to them. It springs from the confidence reposed by the 
husband in his wife, and from the fact that she does most of the family 
buying while he is busy earning the money. There are three possible 
inferences from such a course of conduct: One, a gift to the wife of 
all the money or of so much as is saved,—resting on a supposed inten- 
tion which would surprise most wives equally with their husbands. 
Second, all the money remains the husband’s—here again I think the 
parties would be surprised. Third, that the fund belongs to them in 
common or jointly. This solution comports with the idea that marriage 
is an equal partnership, that husband and wife are one person. I be- 
lieve this to be the correct inference in the absence of circumstances 
showing a contrary intent and regardless of the size of the husband’s 
income.’’ Meyer v. Meyer, N. J., 2 Atl. Rep. (2d) 467. 56 B. L. J. 115. 


The owner of a deposit, represented by a certificate of shares in a co- 
operative bank, ‘‘turned over the bankbook’’ to his daughter saying: 
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‘‘Here, Johanna, here is the bankbook. I give it to you as a present. 
Don’t lose it and don’t give it away. Keep it.’’ The daughter then 
placed the bank book in a cannister on the mantel shelf which was the 
place in which it was ordinarily kept by the father. After the father’s 
death, it was held that this evidence was insufficient to establish a gift 
in favor of the daughter. Old Colony Co-operative Bank v. Burger, 
R. I., 7 Atl. Rep. (2d) 725. 56 B. L. J. 708. 


A paper signed by a depositor indicating an intention to give his 
friend money on deposit in banks is not sufficient to establish a gift 
where there was no delivery of the deposits or the pass books represent- 
ing them to the donee. In re Alberts’ Estate, Cal., 100 Pac. Rep. (2d) 
538. 57 B. L. J. 516. 


The delivery to the payee of checks drawn against a savings bank 
account, without the delivery of the pass book, does not constitute a 
valid gift of the deposit. In re Rosenthal’s Estate, 230 N. Y. Supp. 271. 
46 B. L. J. 53. 


One who claims the deposit of a decedent on the ground that the 
decedent made a gift of such deposit during his lifetime has the burden 
of proving that such gift was made. Knight v. Mears, Va., 159 S. E. 
Rep. 119. 48 B. L. J. 875. 


Where a husband made a deposit of money in the name of his wife, 
but subsequently withdrew most of it on his personal checks, it is error, 
in an action by the wife, after the death of the husband to recover the 
money which, it was alleged, the bank had wrongfully paid out, to 
exclude evidence that the husband, at the time of deposit, instructed 
the bank to honor either his or his wife’s check, as this would show no 
completed gift of the money by husband to wife. Anniston Nat. Bank v. 
Howell, 116 Ala. 375. 14 B. L. J. 446. 


A paper signed by a depositor indicating an intention to give his 
mother money on deposit in banks is not sufficient to establish a gift 
where there was no delivery of the deposits or the pass books represent- 
ing them to the donee. O’Brien v. O’Brien, Ohio, 147 N. E. Rep. 4. 
42 B. L. J. 418. 


There is no gift of a savings account where the depositor retains 
the pass book and there is no evidence showing an intention to make a 
gift. Providence Inst. for Savings v. Wallace, R. I., 85 Atl. Rep. 923. 
30 B. L. J. 427. 


The N. Y. Banking Law, § 248, provides that savings bank deposits 
shall be repaid to the depositors or, after their death, to their legal 
representatives, under such regulations as the board of trustees shall 
prescribe. The by-laws of a savings bank in New York provided that 
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‘‘on the decease of any depositor, the amount to the credit of the de- 
ceased shall be paid to his or her legal representatives when legally de- 
manded.’’ It was held that, notwithstanding the statute and the by- 
law, a depositor might make a valid gift of a savings bank deposit 
during his lifetime, which gift could be enforced by the donee after 
the depositor’s death. Scheffer v. Erie County Savings Bank, 229 N. Y. 
50, 127 N. E. Rep. 474. 37 B. L. J. 385. 


The gift of a savings bank deposit may be accomplished by the de- 
positor’s delivering the pass book to the donee with the intention of 
transferring title to the deposit. In re Curran’s Estate, N. J., 120 Atl. 
Rep. 820, 42 B. L. J. 769; State Savings Bank of Carleton v. Baker, 
Mich., 241 N. W. Rep. 842. 49 B. L. J. 709. 

The essential elements which constitute a valid gift of a bank de- 
posit are the intention of the donor to make a gift, actual or construc- 
tive delivery, and acceptance by the donee. Kelly v. Huplits, Pa., 157 
Atl. Rep. 704. 49 B. L. J: 306. 





The owner of certificates of deposit indorsed them and sent them 
to the bank by which they had been issued with a letter stating that 
he wished the proceeds to go to a certain party whom he had named 
in a cheek which he had drawn. After the owner’s death, it was held 
that this transaction did not constitute a trust in favor of the person 
named in the check. Bair v. Snyder County State Bank, Pa., 171 Atl. 
Rep. 274. 51 B. L. J. 373. 


A man deposited money in the savings department of a national 
bank in the name of his minor son, the signature card indicating that 
withdrawal checks were to be signed by the depositor. Subsequently, 
the depositor withdrew the entire account. The minor did not learn 
of the existence of the deposit until many years after the depositor’s 
death. It was held that the bank was in no way liable to the minor. 
There was no valid gift for the reason that the pass book was never 
delivered to the minor. Benavides v. Laredo National Bank, Texas, 
91S. W. Rep. (2d) 372. 53 B. L. J. 490: 


A written instrument signed by a bank depositor, purporting to 
make a gift to the depositor’s children but reserving complete control 
of the deposits to the depositor during her lifetime, is insufficient to 
establish a valid gift. Ladman v. Farmers & Merchants Bank, Nebr., 
265 N. W. Rep. 252. 53 B. L. J. 464. 


Transactions Held Valid as Gifts of Deposits 





A depositor signed a letter which directed the bank to make her 
savings account a joint one with her son. The letter also provided 
that the money should be drawn only in case of her death. It was held 
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that the mere deferring of payment until after the death of the mother 
was not of itself sufficient to make the writing testamentary. In re 
Lewis’ Estate, Pa., 11 Atl. Rep. (2d) 667. 57 B. L. J. 473. 


A man handed a savings bank pass book, standing in his name, to 
his wife, stating ‘‘this is your book’’ and that it was not included in 
his will. It was held that this constituted a valid gift and that the 
wife was entitled to the funds on deposit. Wilson v. Crocker First Na- 
tional Bank, Cal., 55 Pac. Rep. (2d) 1208. 53 B. L. J. 494. 


The delivery of a savings bank book, with intent to give the de- 
posit to donee, is sufficient to constitute a gift. Polley v. Hicks, 58 
Ohio St. 218. 18 B. L. J. 177. 


The delivery of a savings account pass book, together with an order 
on the bank for the amount, with the intention of making a gift, con- 
stitutes a valid gift and the bank may pay the deposit to the donee 
after the death of the donor. Spellacy v. Dauterman, Cal., 10 Pac. 
Rep. (2d) 114. 49 B. L. J. 879. 


A power of attorney by a mother, having a bank deposit, authoriz- 
ing a daughter to draw on the account, executed with intent to make a 
gift constitutes a gift to the daughter. Murphy v. Bordwell, 83 Minn. 
54, 85 N. W. Rep. 915. 18 B. L. J. 435. 


The possession of a savings bank book by the daughter of the de- 
ceased depositor, together with evidence of a statement by the latter 
that she intended to have the money go to the daughter and an indorse- 
ment in the book showing such intention, is sufficient to establish a gift 
of the book. Union Trust & Savings Bank v. Tyler, 161 Mich. 561, 126 
N. W. Rep. 713. 27 B. L. J. 700. 


A delivery of a pass book to a person with instructions to keep it 
until the death of one of the depositor’s children and then divide the 
deposit among depositor’s remaining children, constitutes a valid gift. 
Watson v. Watson, 69 Vt. 248. 18 B. L. J. 185. 


A savings bank depositor gave the key to her strong box to a niece 
with instructions to turn it over to the depositor’s daughter. Shortly 
afterwards and just before her death the depositor told her daughter 
that the contents of the strong box were hers. The box contained the 
savings bank pass book. After the depositor’s death it was held that the 
daughter was entitled to the bank account as against the depositor’s 
administrator. Allen v. Smith, Calif., 176 Pac. Rep. 365. 36 B. L. J. 
101. 


A, having deposits in savings banks in his own name, delivered the 
bank books to B, telling him to keep them, and that if he never called 
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for them, they were B’s, also telling B, ‘‘I give you these books; they 
are in your possession, and that is testimony enough’’; and, at B’s 
request, A appointed a time for meeting B and giving him a writing 
as further evidence of the gift. B retained the bank books until after 
A’s death. It was held that A’s intention was to give these books to 
B, and the delivery of the books to B was sufficient to vest title to the 
deposits in the latter. Camp’s Appeal, 36 Conn. 88. 17 B. L. J. 838. 


A, two days before her death, took three bank books in which de- 
posits were entered in her name, constituting her entire estate and gave 
them to B, saying: ‘‘These bank books I give to you; they are yours 
and everything I got belongs to you. If anything happens to me I 
want you to have everything.’’ It was held that A made a valid gift 
of the money to B, and B was not estopped from claiming that the 
money was hers, because as a means of obtaining its payment from the 
bank, she took out letters of administration upon A’s estate. Guinan’s 
Appeal, 70 Conn. 342. 17 B. L. J. 852. 


F deposited money in her name in a savings bank and delivered her 
pass book to H for the use and benefit of L, after which she ceased to 
have possession of the book or to exercise any control over the money 
deposited, and L assented and acquiesced in the act. It was held 
that there was a completed gift by F to L and the latter had perfect 
title to the money. Hill v. Stevenson, 63 Me. 364. 14 B. L. J. 183. 


In an action by a bank to determine who was entitled to a deposit 
in the name of a decedent a claimant asserted that the decedent gave 
her his bank book during his last illness. Her husband’s testimony 
supported this allegation. There was evidence that the decedent’s only 
close relatives were three half-sisters with whom he had not been on 
good terms; that in addition to the deposit in question, which amounted 
to $546.88, his estate was worth about $8,000; that he had lived at the 
claimant’s house for more than a year; that the claimant cared for him 
during his illness. The evidence was held sufficient to establish the fact 
of a gift to the claimant. Almont Savings Bank v. Warner, Mich., 199 
N. W. Rep. 605. 41 B. L. J. 766. 





LEGAL QUERIES AND ANSWERS 


Abandoned Property in Foreclosed Building 


Q. A mortgagee entered into possession of a vacant building upon 
foreclosure and through its agent caused two unlocked trunks and a 
suitcase found therein to be removed and thrown away. The owner of 
these goods had known that the mortgagee was about to come into pos- 
session of the building but continued to keep her property therein. Is 
the mortgagee liable to the owner of the goods for the value of the prop- 
erty which it disposed of ? 


A. No. It was held that from the appearance of the property the 
agent of the mortgagee was not negligent in assuming that the property 
was of no value and had been abandoned. Due care on the part of the 
owner would require her either to remove the property or to communi- 
cate her desire to retain the property to the mortgagee. Row v. Home 
Savings Bank, Mass., 29 N. E. Rep. (2d) 552. 58 B. L. J. 66. § 895 
B. L. J. Digest. 


Altered Paper 


Q. The amount of a note was changed from $500 to $400. Is this 
a material alteration ? 


A. Yes. A change which reduces the rate of interest or the prin- 
cipal is material and prevents a bona fide holder from recovering any- 
thing on the note. Under the laws of the Uniform Negotiable Instru- 
ments Act, a bona fide holder may recover according to the original 
tenor of an instrument which has been materially altered. Common- 
wealth National Bank v. Baughman, 27 Okla. 175, 111 Pac. Rep. 332. 
27 B. L. J. 1055. For additional citations see § 69 B. L. J. Digest, 
Fifth Edition. 


Depositor’s Duty to Examine Returned Vouchers 


Q. A state statute provided that ‘‘no bank shall be liable to a de- 
positor for the payment by it of a forged or raised check unless within 
three months after the return to the depositor of such check, such de- 
positor shall notify the bank that the check so paid was forged or raised.’’ 
Did the statute relieve the depositor from all duty to act for the three- 
month period ? 


A. No. It was held that the statute was intended to fix a maxi- 
mum time within which notice of forgery could be given to the bank. 
The common law duty of the depositor to notify the bank within a 
reasonable time was not changed by the statute. Consequently, the 
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depositor was still under the duty to examine within a reasonable time 
the periodical statement of account and cancelled checks delivered to 
him by his bank and promptly notify the bank of forgeries. MceCor- 
mick v. Rapid City National Bank, 8. D., 293 N. W. Rep. 819. 57 
B. L. J. 834. § 572 B. L. J. Digest. 


Definition of Accommodation Paper 


Q. What is accommodation paper? 


A. Accommodation paper means a bill of exchange or a promissory 
note to which the acceptor, maker, drawer, or indorser, as the case may 
be, has put his name without receiving value, for the purpose of ac- 
commodating by a loan of his credit some other person who is to pro- 
vide for the bill or note when it falls due. Greenway v. Orthwein Grain 
Co., 85 Fed. Rep. 536. 37 B. L. J. 350. § 25 B. L. J. Digest. 


Disposition of Stock Dividends by Trustee 


Q. Is the life tenant or the remainderman entitled to dividends on 
stock held by bank as trustee under a testamentary trust? 

A. It has been held that the dividend paid to the trustee in the 
form of additional stock should be apportioned to the life tenants under 
the provisions of the will in accordance with the intention of the tes- 
tator which is to be ascertained from the language of the will in the 
light of the surrounding facts and circumstances. In re Whitacre’s 
Will, 293 N. W. Rep. 784. 58 B. L. J. 38. § 527 B. L. J. Digest. 


Indorsement of Minor 


Q. A note is payable to a minor. Does his indorsement pass good 
title to the paper? 

A. Although the minor is not liable on his indorsement a valid title 
to the note is passed. N. I. L., Sec. 22. 


Lien and Set-Off of Bank Against Depositor 


Q. What is the distinction between a banker’s lien and the right 
of a bank to set-off the matured indebtedness of its depositor? 

A. A banker’s general lien (as provided by statute, Sec. 3054 of 
the Civil Code of California) is dependent on possession, upon all prop- 
erty in his hands belonging to a customer, for the balance due to him 
from such customer in the course of business. It is a lien on the secu- 
rities such as commercial paper deposited with the bank by the cus- 
tomer in the course of business. The so-called ‘‘lien’’ of the bank on 
the depositor’s account or funds on deposit is not technically a lien, 
for the bank is the owner of the funds and a debtor of the depositor, 
and consequently cannot have a lien on its own property. The right 
of the bank to. charge the depositor’s funds with his matured indebted- 
ness is more correctly termed a right of set-off, based upon general prin- 
ciples of equity. Gonsalves v. Bank of America National Trust & Sav- 
ings Association, Cal., 105 Pac. Rep. (2d) 118. 58 B. L. J. 10. § 771 
B. L. J. Digest. 
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Notice of Dishonor by Telephone 






Q. Is a notice of dishonor given by telephone valid? 


A. Notice of dishonor by telephone is not sufficient under the Nego- 
tiable Instruments Law. Mayer v. Boyle, 182 N. Y. Supp. 729. 29 
B. L. J. 335. Im Tennessee, it has been held that a notice by telephone 
is valid, providing the party giving it can prove he talked with the 
indorser or his authorized agent. American Nat. Bank v. Fertilizer 
Co., Tenn., 143 8. W. Rep. 597. 37 B. L. J. 676. In Louisiana, it has 
been held that notice of dishonor given by telephone is sufficient to 
charge an indorser with liability if it imparts to the indorser the 
identity of the instrument dishonored and the fact of the dishonor. 
Winn v. Perryman, La., 160 So. Rep. 804. 52 B. L. J. 653. § 1028 
B. L. J. Digest. 












Notice Posted in Bank Lobby 





Q. A printed set of rules limiting the bank’s liability in making 
collections was posted in the lobby of a bank. Is this sufficient to charge 
a depositor with notice of the rules and make them binding on him with- 
out proof that they were actually brought to his attention? 


A. No. Virtue v. Danbury State Bank, Iowa, 218 N. W. Rep. 58. 
45 B. L. J. 411. Brady on Bank Checks, § 280 Supp. 








Payment of Check by Mistake of Drawee Bank 






Q. Plaintiff deposited two checks for collection with defendant 
bank, which in turn forwarded the checks to the drawee bank. The 
latter entered a eredit in defendant bank’s account with it, after hav- 
ing stamped the checks ‘‘Paid.’’ The credit was charged back later 
on the claim of the drawee bank that payment of the checks had been 
made by mistake, since payment had been stopped by the drawer. Is 
the plaintiff entitled to recover the amount of the two checks from the 
defendant bank? ; 


A. No. The plaintiff was not entitled to recover in view of the fact 
that no damage was shown to have resulted to the plaintiff. The de- 
fendant bank could, without liability to plaintiff, withdraw the credit 
to him if in fact there had been a mistake and no damage resulted to 
him from the failure to give him timely notice of the stoppage of pay- 
ment, Furthermore, the drawee bank could demand return of the 
credit from the defendant bank as long as it had not in fact disbursed 
the moneys to the plaintiff. Turetsky v. Morris Plan Industrial Bank 
of New York, 22 N. Y. Supp. (2d) 514. 58 B. L. J. 59. § 331 B. L. J. 
Digest. 















Power of Executor 









Q. Has an executor or administrator the power to bind the estate 
by a note or negotiable instrument? 

A. Asa general rule, no. Seip v. Drach, 14 Pa. 352. 22 B. L. J. 
292. § 494 B. L. J. Digest. 
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Removal of Trustee 




































Q. May a trustee be removed because of intemperate habits ? 


A. Yes. Matter of Cady, 36 Hun (N. Y.) 122; Bayles v. Staats, 
5 N. J. Eq. 513. 33 B. L. J. 817. § 489 B. L. J. Digest. 


Right to Set-Off Deposit Balance Against Liability to Bank 


Q. Can an indorser of a note set-off his bank deposit balance against 
his liability on a note held by his bank? 

A. No. An indorser of a note is secondarily liable and consequently 
cannot set-off his bank deposit balance against his liability as indorser 
on notes held by the bank unless he can show that the burden of paying 
the notes will ultimately fall upon him. Reed v. Aron, 113 Fed. Rep. 
(2d) 249.58 B. L. J. 56. § 692 B. L. J. Digest. 


Sufficient Consideration 





Q. A bank eashes a check for the payee with knowledge that the 
drawee has refused payment. Can the bank enforce it against the 
drawer, where it appears that the check was given for a good con- 
sideration ? 

A. Yes. First National Bank v. Guynes, La., 119 So. Rep. 705. 
46 B. L. J. 381. § 342 B. L. J. Digest. 


| BOOK REVIEW | 


Rand McNally Bankers Directory. Published by Rand McNally & Co., 

Chicago, Ill.; 2600 pages, cloth bound, $15 a copy, delivered. 

The First 1941 issue of the Blue Book is the 130th edition to be 
published in the past 69 years. 

This issue shows that in the United States there are 15,167 banks, 
—5,147 national, 9,687 state, 169 private and 164 other institutions. 
It also lists 3,802 branches,—1,580 national, 2,130 state, 5 private and 
87 other institutions, making a total of 18,969 banks and branches in 
the United States, with assets of $85,643,262,000. 

A Consolidated Capitulation of the December 31st bank statements 
gives the capital of these banks as $3,066,312,000; surplus, $3,762,495,- 
000; undivided profits and reserves, $1,642,090,000; deposits, $76,703,- 
677,000; U. S. Government securities, $21,055,601,000; other securities, 
$9,510,128,000; loans and discounts, $24,000,282,000. This information 
is also shown for each state. 

Other information in this edition includes Bank Transit numbers 
in numerical order, 1940 U. S. Government Census figures, bank officers, 
directors and correspondents; accessible banking points for all non-bank 
towns, a 5-year list of discontinued banks and complete data on Euro- 
pean, Asian, Canadian, Australian, Mexican, Central and South Ameri- 
ean banks. 





